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PREFACE, 


———E 


THis volume is intended primarily for the use 
of students. It is hoped, however, that a book 
embodying the many changes in the Criminal Law 
which have occurred since the last edition of the 
present Lord-Justice Clerk’s work on Criminal Law 
appeared in 1877 may be of use to Members of 
the Profession generally. 


Epinpureu, 8th June, 1892. 
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aCe eee Part I. 
NATURE OF CRIME, &c. NATURE OF 
Crimp, &c. 
J].—ESSENTIALS OF CRIME. I.— Essentials 
of crime. 


In the conception of a crime three essential ele- Three essen- 
ments are involved. These are—1l. Dole; 2. An ‘elements. 
Overt Act; 3. Liability to Punishment. 


1. Dole.—This is defined by Hume as a “cor- 1. Dole. 
rupt and evil intention.” Dole does not require 
to be proved by the prosecutor, but is assumed to 
exist where the act is “ attended with such circum- 
stances as indicate a corrupt and malignant disposi- 
tion, a heart contemptuous of order, and regardless 
of social duty.” } 


From this conception of the nature of dole several Consequences 


. following fr 
important consequences follow :— Rene 
conception of 


(1.) It is not necessary that the offender have dole. 


1 Hume, i. 21, 22. 
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been fully conscious of the wickedness of what he 
has done. He may have acted under the influence 
of fanaticism, or delusion not amounting to insanity, 
and have even imagined that he was performing a 
meritorious act.1 

(2.) Nor need an offender have had knowledge of 
the punishment with which the law visits the act 
committed.? 

(3.) The evil intention need not have been 
directed against any one in particular. Thus, if a 
man wilfully fires a rifle into a crowded street and 
death ensues, he is guilty of murder.® 

(4.) It makes no difference on the character of 
the crime that it has taken effect on a different 
person from the one intended to be injured. Thus 
if A places poison for B, and C takes it and dies, 
A is guilty of having murdered C.# 

(5.) It does not matter that the crime intended 
was not the crime committed, if the latter is a near 
and natural result of what occurred. Thus, if A 
goes armed to rob B, and in the ensuing struggle 
A’s pistol goes off and kills B, this is murder. But 
if the resulting injury is but a remote effect of the 
intent, dole is not assumed to be present; as when 
A, shooting at a bird, kills B. Here, at the worst, 
the crime is merely culpable homicide.® 


1 Hume, i. 25 ; Macd. 2. Reid, 1858, 3 Irv. 235. 
2 Ibid. 4 Hume, i. 22 ; Alison, i. 48. 
3 Hume, i. 23; Alison; i. 51 ; > Hume, i, 23, 24, 25. 
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Dole is presumed to be absent, so that what When dole 
would otherwise be criminal is not so, in the follow- Presumed t 
Z be absent. 
ing cases :— 

(1.) Nonage; (2.) Insanity; (3.) Compulsion ; 

(4.) Necessity. 

(1.) Nonage.—A child under seven is doli incapax (1.) Nonage. 
and so cannot be punished for crime. Between the 
age of seven and puberty (fourteen in males, twelve 
in females) children are liable to be punished, but 
not capitally. After puberty, capital punishment 
is competent.! The Prisons (Scotland) Administra- Prisons (Scot- 
tion Act, 1860,? enacts that, in the case of boys nd) Admin- 

istration Act, 
under fourteen, private whipping may be ordered 1960, 
instead of, or in addition to, imprisonment; but 
this must be done according to regulations made by 
the Lord Advocate and approved of by one of Her 
Majesty’s Principal Secretaries of State. By the 


Reformatory Schools Act, 1866,? boys under six- Reformatory 
Schools Act, 


teen years of age sentenced to be imprisoned for ten 5.4, 


days or more may also be sent to a certified reforma- 
tory for a period of not less than two or more than 
five years. Ifthe boy is under ten, he cannot be 
so disposed of unless he has been previously charged 
with a crime punishable with penal servitude or 
imprisonment. 
(2.) Insanity.—This may be pleaded in defence (2.) Insanity. 


1 Hume, i. 31-35; Alison, i. 3929 & 30 Vic. c. 117, § 14. 
666 ; Macd. 11. 4 Hume, i. 37; Alison, i. 645, 
293 & 24 Vic. c. 105, § 74. 646; M‘Naghten, 2 Broun, Ap. 1. 


Case of Gib- 


son. 


What does not 
amount to in- 


sanity. 
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in one of two ways—(a) in bar of trial, in which 
case it must be proved that the accused is insane 
at the date of trial; (b) in bar of conviction, in 
which case it must be proved that the accused was 
insane at the time of committing the crime libelled. 
In both cases the presumption of law is in favour 
of the sanity of the accused. 

The law as to insanity as a defence in bar of 
conviction was laid down thus in the case of 
Gibson :1 “To establish a defence on the ground 
of insanity, it must be clearly proved that, at the 
time of the commission of the act, the party accused 
was labouring under such a defect of reason, from 
disease of the mind, as not to know the nature 
and quality of the act he was doing, or, if he 
did know it, that he did not know he was doing 
what was wrong.’ And, in the same case, the 
law as to partial delusions was declared to be, 
that a person suffering from these is nevertheless 
responsible for crime “if he knew at the time of 
committing such crime that he was acting accord- 
ing to law.” But if he acted under the influence 
of the delusion—e.g., if he imagined that his 
victim intended to murder him—he is exempt 
from punishment. 

It is not enough to prove mere mental weakness ; 
and it has been declared that anomalous states of 


1 1844, 2 Broun, 332. 
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mind resulting from extrinsic causes—e.g., from 

drinking or moral depravity, are not insanity, But, 

if insanity is conclusively proved, it matters not 

what produced it.1 Mere eccentricity, oddity, mis- Eccentricity, 
taken belief, or erroneous judgment do not amount ** 

to legal insanity.” 

An insane person may have lucid intervals, and, Lucid inter- 
if the crime occurs during one of these, he is respon- te 
sible. But the occurrence of sudden frenzy or 
paroxysmal mania, however brief in duration, may Paroxysmal 
be pleaded as a good defence, provided the crime ™?™* 
libelled is concurrent with these.’ 


Weakness of Mind as a plea in mitigation.— Weakness of 
] mind as a plea 


This plea may be urged—(1) to mitigate the usua SSR, 


punishment imposed with reference to any well- 
known crime; (2) to modify the character of a 
crime—e.g., to reduce murder to culpable homi- 
cide.* 

Deaf and Dumb.—Persons who are deaf and Deaf and 
dumb are responsible for crimes committed by “™> 
them. 

Drunkenness and Drugging.—If intoxication Drunkenness 


from drink or drugs has been voluntary, it is 74 d™ssin- 


1 Milne, 1863, 4 Irv. 301. 1842, 1 Broun, 378 ; Dingwall, 
2 Bryce, 1864, 4 Irv. 506. 1867, 5 Irv. 466; Caldwell, 1866, 
3 Hume, i. 41; Sparrow, 1829, 5 Irv, ae Z 

Bell’s Notes, 6; Sinclair, 1871, 4 Wilson, 1877, 3 Coup. 429 ; 


2 Coup. 73. See also Smith Granger, 1878, 4 Coup, 863 
and Campbell, 1855, 2 Irv. 1; Brown, 1886, 1 Wh, 93, 
Brown, 1866, 5 Irv. 215 ; Whelps, 


Somnambu- 
lism. 


(3.) Compul- 
sion. 


Compulsion 
by number of 
persons. 
Compulsion 
by single 
individuals. 
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no excuse’to a criminal charge; but if this result 
has been reached involuntarily, it is a good defence.’ 
Any mental disease, such as delirium tremens, 
though it be the result of voluntary drinking, forms 
a good defence to a criminal charge.’ 

Somnambulism.—tvhis state of mind, existing 
at the time the crime was committed, forms a good 
plea in defence.* 

A plea in bar of trial—e.g., insanity, may be 
stated to the Sheriff at the first diet (under the Act 
of 1887), and certified by him for consideration of 
the High Court at the second diet.* 

(3.) Compulsion.—tThis is a good plea in defence, 
if threats have been used of such a nature as to 
overcome the resolution of an ordinarily constituted 
person of the same age and sex as the accused. 
The threats must have had reference to present, 
not to future injury. The compulsion may have 
been exercised—(a) by a number of persons ; (b) by 
single individuals. The most common example 
of compulsion by a number occurs when a person 
finds himself in a mob, and is compelled to 
march with it and countenance its excesses. As 
to compulsion by single individuals there are 
several cases.® 


1 Hume, i. 45, 570; Alves, 4 Crawford, 1888, 2 Wh. 8. 
1830, 5 Deas and Anderson, 147. eM Ebume;davoles Alison) i. 
2 Milne, supra. 672. 


° Fraser, 1878, 4 Coup. 70. 6 Hume, i. 46. 
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Husband and Wife.—If a wife is compelled by Husband and 
her husband to commit leviorw delicta, she will not “!* 
be punished. But if the crime is an atrocious one, 
she will not escape punishment. 

Parent and Child.—If a child committed a Parent and 
crime under threats of violence from parent or ‘4. 
guardian, it would probably be held irrespon- 
sible. 

Master and Servant.—In this relationship the Master and 
plea of compulsion would likely be repelled, and servant. 
the servant punished. 

Magistrate and Officer.—If an officer acts Magistrate 
under authority of an irregular warrant, and is 274 officer. 
aware of the irregularity, he acts at his own 
risk ; if he is not aware of the irregularity, his 
plea of compulsion under his superior’s orders is 
good. 

Soldier and Officer.—lIf the order is within the goldier and 
officer’s commission, the soldier must obey it, and fer. 
he may urge this compulsion in answer to any 
charge brought against him. 

The plea of compulsion by want will not be Compulsion 
maintained.! by rau 

(4.) Necessity.A—The plea of overbearing neces- (4,) Necessity. 
sity, vis major, is a good defence to a criminal 
charge. This plea is a good answer to a charge of 
piracy, or of taking part in a rebellion.’ 


1 Hume, i. 54. 2 Dudley, 14 Q.B.D. 273. 3 Hume, i. 50. 


2. Overt Act. 


Motive. 


Attempt. 


Act of 1887. 


What 
amounts to 
attempt. 
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2. Overt Act.—To support a criminal charge, 
something more than an evil mind or wicked inten- 
tion is requisite. There must be an overt act, or 
something approaching to that. The law judges 
from an act done or partly done, whether or not it 
is criminal. The motive is presumed from the 
character of the act.? 

Attempt. — Before 1887 attempts to commit 
grievous offences might be punished; but it was 
doubtful whether attempts to commit less serious 
crimes could be indicted. The 61st section of the 
Act of 1887 ? enacted that attempt to commit any 
indictable crime shall itself be an indictable crime. 
Under an indictment which charges a completed 
crime, the person accused may be lawfully convicted 
of an attempt to commit such crime. Under an 
indictment charging an attempt, the person accused 
may be convicted of such attempt, although the 
evidence be sufficient to prove the completion of the 
crime said to have been attempted. 

Thus there may now be prosecution for attempt 
to commit any indictable crime. The question 
whether or not there has been attempt, or, in other 
form, what amounts to attempt, is purely one of 
fact. There must at least be “an inchoate act of 
execution of the meditated deed.”* If proceedings 


1 Hume, i, 22; Macd. 2. 3 Hume, i. 27. 
2 50 & 51 Vic. c. 35. 
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for the accomplishment of the deed are not actually 
initiated, there is no attempt. Consequently, Remote acts 
remote acts of preparation are not regarded as oLpepae ie 
attempts, such as procuring dangerous weapons, or 
combustibles which might be used for fire-raising. 


But if a nexus can be established between an act Nexus 

between pre- 
paration and 
when A procured poison, and it can be proved that perpetration. 


he intended to give it to B, and laid plans for this 
end, there is here doubtless an attempt to adminis- 


of preparation and the intended perpetration, as 


ter poison, and A may be indicted.! 


3. Liability to Punishment.—This liability 3. Liability to 
extends to every person (not dol incapax as before- pinishieeay 
mentioned), whether a British subject or a foreigner, 
who has committed an offence against the criminal 
law of Scotland within the jurisdiction of the 
Scottish Courts. This jurisdiction extends over all 
the mainland and islands of Scotland. The Terri- Territorial 
torial Waters Jurisdiction Act, 1878,2 extends this ine 
jurisdiction over the open sea for the distance of a 1878. 
marine league measured from low-water mark 
(secs, 2, 7). Offences committed on board or by 
means of a foreign ship on this part of the open sea, 
may be dealt with by Scottish Courts, but, if the 
offender is a foreigner, the Secretary of State must 
consent to proceedings being instituted against him 


1 Hume, i. 28. 2 41 & 42. Vie, ¢. 73. 


Criminal act 
and civil 
wrong. 


Summary Pro- 
cedure (Scot- 
land) Act, 
1864, 
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in the Courts of the United Kingdom (secs. 2, 4). 
Liability to punishment attends the commission of 
acrime. It is therefore necessary to establish that 
a crime has been committed. It is matter of very 
little difficulty to pronounce what acts are, or are 
not, crimes under the statute and common law. 
These are, as a rule, well known, clearly defined, and 
distinct from civil wrongs. Many acts, formerly 
criminal, are not now recognised as crimes. If new 
forms of crime should arise, the Court of Justiciary 
is entitled, and is bound to take cognisance of them. 
The distinction between criminal acts and those 
which demand merely a civil remedy was laid down 
in section 28 of the Summary Procedure (Scotland) 
Act, 1864,? which enacts that in all proceedings by 
way of complaint instituted in Scotland, in virtue of 
any such statutes as are mentioned in that Act, the 
jurisdiction shall be deemed and be taken to be of 
a criminal nature where, in pursuance of a convic- 
tion or judgment upon such complaint, or as part 
of such conviction or judgment, the Court shall be 
required or shall be authorised to pronounce sen- 
tence of imprisonment against the respondent, or 
shall be authorised or required in case of default of 
payment or recovery of a penalty or expenses, or in 
case of disobedience to their order, to grant warrant 


1 Hume, i. 12; Macd. 247 and 227 & 28 Vic. ¢. 58. 
authorities in Note 2. 
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for the imprisonment of the respondent for a period 
limited to a certain time, at the expiration of which 
he shall be entitled to liberation. In all other pro- 
ceedings instituted by way of complaint, under the 
authority of any Act of Parliament, the jurisdiction 
shall be held to be civil. 

The Court or tribunal before which a criminal 
shall be tried, and the amount or degree of punish- 
ment likely to be inflicted depend, in great measure, 
on the more or less serious nature of the crime com- 
mitted, and on the previous character of the accused. 
If the offence is one of a venial character it may be 
dealt with summarily by the inferior magistrates or Summary 
by the Sheriff, sitting as judge of police. The max- 
imum sentence competent in this case, where no 
higher penalty is provided by any statute, is fine 
not exceeding five pounds, or imprisonment not 
exceeding sixty days, and, in addition, the judge may 
order the offender to find caution to keep the peace 
for six months under a further penalty of ten 
pounds, and, in default of such caution being found 
to be imprisoned for a further period not exceeding 
thirty days By the Probation of First Offenders Probation of 
Act, 1887, it is provided that where an offence is es We 
not punishable with more than two years’ imprison- 1887. 
ment, and where there is no previous conviction 
against the accused, the Court has the power, if the 


127 & 28 Vic. c. 53, § 29. 250 & 51 Vic. c. 25, §§ 1, 2. 


Sheriffs’ sum- 
mary jurisdic- 


tion. 


Four pleas of 
the Crown, 


Capital sent- 
ence, 
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circumstances justify, of releasing the offender upon 
probation of good conduct, instead of sentencing him 
to punishment. When this is done the Court 
directs that the offender enter into a recognisance, 
with or without sureties, and during such period as 
the Court may direct, to appear and receive judg- 
ment when called upon, and in the meantime to 
keep the peace and be of good behaviour. If the 
offender has failed to observe any of the conditions 
of his recognisance, he may be apprehended and 
sentenced. 

The Sheriff has the power of trying certain 
offences summarily, in which case the maximum 
penalty he can impose is, except under certain 
statutes, sixty days’ imprisonment, or a fine of ten 
pounds. Before 1887 the Court of Justiciary had 
an exclusive jurisdiction as to the four pleas of the 
Crown—murger, robbery, rape, and fire-raising.? 
But by thé 66th section of the Act of USS 7j2atas 
enacted that a capital sentence shall no longer be 
competent except on conviction of murder or of 
offences against the Act 10 Geo. IV.c 38. It 
shall be lawful to indict in the Sheriff-Court persons 
accused of the crime of uttering a forged document, 
or of the crime of robbery, or of the crime of wilful 
fire-raising, or of any of the crimes under the Acts 


1 Hume, ii. 58, 59; Alison, ii. 20; Macd..247. ~ 
2 50 & 51 Vic. c, 35, 
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of Parliament for the prevention of persons going 

armed by night for the destruction of game, which, 

under these Acts, could, prior to 1887, be indicted in 

the Court of Justiciary only. Nothing contained in 

this provision of the Act was to render bailable any 

of the crimes above set forth which were not bail- 

able at the time of the passing of the Act, or was to 

extend the powers of the Sheriff in regard to pun- 

ishment.1. Thus the Court of Justiciary has now 

exclusive jurisdiction only in the crimes of murder, Exclusive 

treason, rape, deforcement, and breach of duty a of 

by magistrates. The Sheriff, however, even when Court. 

sitting with a jury, can pronounce no higher sen- 

tence than imprisonment for two years. He cannot Sheriffs’ power 
: to sentence. 

pronounce sentence of penal servitude. If, then, 

the prosecutor considers the crime deserving of a 

sentence of penal servitude, the case will be brought 

before the Court of Justiciary, even though it 

might otherwise be competently tried by a Sheriff 

and jury. 


The Court of Justiciary may take cognisance of Sentence by 
i d tently pronounce sentence “tt 
any crime, and may competently } Tustin 
of death, penal servitude, or imprisonment.” The 
punishment of death may be accompanied with 


additional penalties in special cases. Penal servi- Penal 


tude may be for life or for any term not less than pena rine: 


1 50 & 51 Vic. c. 35, § 66. 2 Hume, ii. 31; Alison, ii. 1; 
Sd Macd, 246, Note 4. 


Imprison- 
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lunatics. 


II. Accession 
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three years.!_ Imprisonment may, in a few cases, 
be for four years, but sentence for a longer period 
than two years is seldom pronounced. It may be 
accompanied with hard labour and solitary confine- 
ment. Solitary confinement cannot, as a rule, 
exceed one month at a time, or be for more than 
three months in each year.’ 

The Criminal Lunatics Act, 1884,? provides for 
the detention, superintendence, discharge, recapture 
and treatment of criminal lunatics. 


IJ.—AccESSION TO CRIME. 


Accession implies at least one principal and one 
accessory. If the actor is doli incapax, as where 
a soldier or sailor commits a criminal act in 
obedience to the command of a superior officer, or 
where one incites an idiot to murder or rob, there 
is really no accession, for the instigator alone is 
guilty. By the law of Scotland the accessory is 
equally guilty with the principal. Before 1887 a 
criminal indictment, except in cases of treason, 
where all are regarded as principals, and conceal- 
ment of pregnancy, where there can be no accession, 
charged the accused person as being guilty, “ actor, 


154 & 55 Vic. c. 69, § 1. 4 Hume, i. 227; Alison, i. 
2 Macd. 17. 57 ; Macd. 4; Ross and Robert- 
3 47 & AB Vic. c. 64. son, 1836, 1 Swinton, 195. 
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or art and part.” The jury did not require to “Actor, or 
determine in their verdict under which category *¢ 47d part.” 
the panel was guilty. Whatever form of verdict 

they returned finding guilt established, the effect 

was the same, and “guilty as art and part” was 
equivalent to “guilty as libelled.” All might be 

punished as principals. Even if the principal 

cannot be found, it is competent to try an accessory 

alone, as having aided and abetted in the crime.? Trial of 
The form of indictment in use prior to 1887 is eae 
altered by the Act of 1887, section 7 of which 

enacts that it shall not be necessary to state that a 

person accused is “guilty, actor, or art and part” “Guilty, 

in any indictment, according to the practice exist- ae an 
ing at the time of the passing of the Act, but such now implied 
charge shall be implied in all indictments.” dnvindichente 
Accession may be—(1) before the fact; (2) con- 


comitant with the fact; (8) after the fact.® 


1. Accession before the fact.—The accession 1. Accession 


may take one of three forms :—(1) counsel alone ; Petre the 
: fact. 


(2) counsel combined with assistance; (3) assist- 
ance alone. 
(1.) Counsel alone—Consilium sine ope.— (1.) Counsel 


(a.) The counsel or instigation must be direct and “one 
(a.) Must be 
direct and 


serious. 


1 Hume, i. 283; Alison, i.69; Anderson, 509; Potter and 
Hughes, 1842, 1 Brown, 205 Inglis, 1852, 1 Irv. 73. 
See also Hume, i. 155, 462; 2 50 & 51 Vic. ¢. 35, § 7. 
Alison, i. 895, 539; Bain and 3 Burnett, 262. 
Falconer, 1832, 5 Deas and 


(d.) Must 
relate to an 
act likely to 
result in the 
crime charged. 
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serious! The counsel must lead, directly or 
indirectly, to the deed being committed. It must 
be an inducing cause. Mere advice is not enough, 
if it is general, and not of the nature of actual 
contrivance. And the counsel must be seriously 
meant. If of the nature of a joke or hoax, there 
is no dole. The counsel must also be in further- 
ance of the direct desire of the instigator. If it is 
merely commendation of what the actor had already 
resolved to do, it is difficult to establish accession. 
If there has been a bribe, accession will be more 
easily presumed.” 

(b.) The counsel or instigation must relate to an 
act likely to result in the crime charged. The 
instigator is responsible for whatever happens as 
the natural consequence of his advice.? Thus if A. 
instigates B to pick C’s pockets, and B attacks and 
murders C, A is not accessory to the murder. But. 
if A urges B to rob and assault C, and C is killed 
by B in the struggle, A is accessory to the murder, 
as this is a natural consequence of his advice to B. 
It follows from this that the instigator is guilty 
when the actor is not the person originally insti- 
gated, but one employed by him; as when A 
counsels B to murder, and B employs ©, who does 
the deed, A is guilty.4 The instigator, moreover, 


1 Hume, i. 278; Alison, i.57. Reid, 1858, 3 Irv. 235, 
* Hume, i. 278, 4 Burnett, 266; Alison, i. 59.. 
3 Hume, i. 280 ; Alison, i. 59 ; 
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takes the risk of mistakes committed by the party 
instigated. Thus if A counsels B to kill C and he 
murders D by mistake, A is accessory to the 
murder of D.? 

(c.) The instigator is guilty of accession to a (c.) Instigation 
crime committed in Scotland though the instiga- Sven abroad. 
tion was given in a different country. The 
instigator is regarded by the law as being construc- 
tively present at the crime, and is looked upon as 
guilty of the crime itself, and not merely of the 
instigation.” 

(2.) Counsel combined with assistance.—(a.) If (2.) Counsel 


: é : combined 
assistance is added to counse! the presumption of yn 
zs with assist- 
guilt is increased.® ance. 


(a.) Increases 

presumption 

explain words of counsel which would otherwise be of guilt. 

(b.) Assistance 

; may explain 

tion. ambiguous 
(c.) The assistance given must have an intimate counsel. 


: é 4 0 , (c.) Assistance 
and practical connection with the crime, in order to just be 


(b.) The character of the assistance rendered may 


ambiguous, and even consistent with non-participa- 


be an important element in a question of instiga- intimately 
tion. If the assistance bestowed is consistent with Bera 
innocent intent, it will receive this interpretation.* crime. 

(3.) Assistance alone.—If A informs B that he (3.) Assistance 
means to murder C, and B gives A a loaded pistol “°"* 


or a deadly poison, B is accessory to the murder of 


1 Hume, i. 280; Alison, i. 58. > Hume, i. 274; Alison, i. 59. 


2 Duncan andCumming, 1850; 4 Hume, i. 276; Alison, i. 60. 
J. Shaw, 334. 


Cc 


Connection 
between 
counsel or 
assistance and 
the crime 
must remain 
unbroken to 
the end. 


Retractation. 


2. Accession 
concomitant 
with the fact. 


18 THE CRIMINAL LAW OF SCOTLAND. 


C, though no words of counsel or advice have passed 
between A and B! But it is necessary that the 
assistance bestowed should have reference to the 
particular offence intended to be committed. 
Concert must be proved between the actor and him 
who aids and abets him in his crime. A may 
furnish B with picklocks and jemmies for general 
use in housebreaking without being liable to be 
charged as accessory to any particular act of house- 
breaking. To establish a guilt of accession A 
must be privy to and abetting in a specific enter- 
prise. 

It may be remarked of these various forms of 
instigation that the connection between the counsel 
or assistance and the crime must remain unbroken 
to the last.?. If the counsel or assistance is retracted 
the instigator is not responsible should the party 
instigated persist in the crime after the retractation. 
But the instigator takes the risk of the withdrawal 
being in time ; and he is cuilty of accession if the 
retractation is too late and the crime has been 
committed, though the cause of delay be one for 
which the instigator is not responsible. 


2. Accession concomitant with the fact.— 
Here, as in the case of accession before the fact, 
there may be counsel alone, counsel combined with 
assistance, or assistance alone. 


1 Hume, i. 275; Alison, i. 59. ? Hume, i. 279. 
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(1.) Mere presence while a crime is being com- (1.) Mere pre- 
mitted and non-intervention is not accession, but °°" 
may go a considerable extent towards proving 
accession, If there is no reasonable excuse for 
non-intervention, and the crime is a serious one, 
there is a strong presumption that the onlooker is 
an accessory.! This applies especially to an official 
who has a duty to interfere, but who refrains from 
doing so.” 

(2.) Although there is no proof or presumption (2.) Partici- 

- ais : pation taken 
of previous concert, participation, though taken up aoeenene 
at the moment, amounts to accession. Thus if moment. 
persons join in practice at a rifle range, without 
taking proper precautions for safety, all are 
accessory to injury caused by a shot fired by one of 
them.° 

(3.) If there is proof or presumption of previous (3.) Where 
concert, participation in the act strengthens the ie ein 
inference of accession to the crime. This is 
exemplified in the case of one watching in the 
street, while another breaks into a house.* 

(4.) But persons acting together are not always (4.) Where 
guilty of the acts of one of them. If a sudden pitti tn 
brawl arise, riza per plwres, sticks and fists being actolons 
used, and one draws a knife and stabs another, the 


1 Hume, i. 265; Burnett, 3 Barbier and others, 1867, 5 


270; Kerr and others, 1871, Irv. 482. 
2 Coup. 334. 4 Hume, i. 102, 265; Alison, 


2? Hume, i. 397; Alison, i.506. i. 62, 289; Macd. 8, Note 3. 


(5.) Where 
previous con- 
cert was for 
petty crimes. 


3. Accession 
after the fact. 


‘III.—Aggra- 
vations. 
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friends of the man who used the knife are not 
guilty of murder if the injured man dies.1_ But if 
the whole of one party drew knives and attacked 
another party, then all are responsible for con- 
sequent injuries, though it be proved that a fatal 
injury was the result of one blow struck by the 
hand of one person only.” 

(5.) If there is previous concert all are not 
responsible for a heinous crime committed by an 
individual, provided that the concert was for the 
commission of a trifling offence. But if the com- 
bination was for the commission of violent and grave 
crimes, all are responsible for the acts of indi- 
viduals.? 


3. Accession after the fact——This form of 
accession is not recognised in our law as inferring 
art and part in the crime, “unless the thing done 
is of such a nature and is coupled with such 
circumstances as implies a previous knowledge of 
the deed or some sort of excitement to the com- 
mission of it.” 4 


II].— AGGRAVATIONS. 

Aggravations determine, in great measure, the 
class of tribunal which will take cognisance of a 
crime and the degree of punishment with which it 
will be visited. 


1 Hume, i. 270; Alison, i, 68. # Hume, i. 270. -+ Burnett, 283. 
* Hume, j. 266, 271; Alison, i. 65. 
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Aggravations may be divided into two classes :— Two classes. 
1. Statutory or special, determined by peculiar j, Statutory 
circumstances in the crime committed. Thus ° special. 
parricide was formerly punished as aggravated 
murder; theft by one who is habit and repute a 
thief is aggravated theft; assaults are aggravated 
by the intent presumed from the mode of their 
commission or the condition or character of the 
persons against whom they are committed. 
2. Previous conviction of a similar offence. 2. Previous 
Before 1887 it was necessary that the previous ©Bviction. 
conviction should be for the same crime, though 
the conditions did not require to be exactly the 
same in both charges. This has been altered by 
the Act of 1887. 
Three classes of aggravations by previous con- Classes of 
viction have been established by that Act—(1) 288t@vations 
: . 4 under Act of 
previous convictions of any crimes inferring dis- 187, 
honest appropriation of property (section 68); 
(2) previous convictions of any crime inferring 
personal violence (section 64); (3) previous con- 
viction of any crime inferring lewd, indecent or 
libidinous conduct. 
(1.) Under section 63 extracts of previous con- (1.) Dishon- 
victions of crimes inferring dishonest appropriation “*™ 
of property, or attempts to commit such crimes, 
whether in contravention of any Act of Parliament 


50a Ole Wiese. 30. 


(2.) Violence. 


(3.) Indecency. 


Form of libel. 
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or at common law, may be lawfully put in evidence 
as ageravations against any person accused on 
indictment of any crimes or attempts to commit 
crimes of a similar nature,—e.g., theft, robbery, reset, 
forgery, falsehood, fraud and wilful imposition, 
coinage and post offences, &c. 

(2.) Under section 64 extracts of previous con- 
victions of any crime inferring personal violence 
may be lawfully put in evidence as aggravations of 
any crime inferring personal violence. 

(3.) Under section 65, extracts of previous con- 
victions of any crime inferring lewd, indecent or 
libidinous conduct may be lawfully put in evidence 
as aggravations of any crime of a lewd, indecent 
or libidinous character. 

And, under each of these sections, any aggra- 
vations set forth in such extract convictions may be 
lawfully used in evidence to the like effect.1 

It is not necessary to libel in the indictment the 
particular offence with regard to which previous 
conviction has been obtained. It is enough to 
state, ‘‘and you have been previously convicted of 
dishonest appropriation of property,” or “‘ of attempt 
to appropriate property dishonestly,” or “of personal 
violence,’ or “of lewd, indecent or libidinous 
conduct” (Schedule A).? 

At one time it was the general rule that the 


1550 &, Dll Vac 30y S$ 65,1045800, 2 Ibid. 
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previous conviction, if it was founded on at common Conviction by 
law, must have been by a Scottish tribunal.! This *Y British 
; tribunal may 

was altered by the Act 33 & 34 Vic. c. 112, sec. pe iibelled. 
18, which declared that a previous conviction in any 
one part of the United Kingdom, may be proved 
against a prisoner in any other part of the United 
Kingdom, and this whether obtained before or after 
the passing of the Act. The Act of 1887 declares 
this to be the law as to the three classes of aggra- 
vation by previous conviction before-mentioned.? 

Proof of Kxtruct Conviction of Crime and Mode Proof of con- 
of Use at Trial—Section 66 of the Act of 1887 Viction, and 


3 ps 3 mode of use 
provides that an extract conviction of any crimé at trial. 


committed in any part of the United Kingdom, A¢ of 1887 
bearing to be under the hand of the officer in use 
to give out such extract conviction, shall be 
received in evidence without being sworn to by 
witnesses. Such conviction shall be held to apply 
to the person accused, to whom notice is given in 
the list of productions that it is to be used against 
him, unless he shall give written notice to the pro- 
curator-fiscal of the district to the Court of which 
he is cited for the second diet, or to the Crown 
agent where he is cited to the High Court of Justi- 
ciary for the second diet, at least five clear days 
before the date fixed for the second diet, or any 
date to which such diet may be adjourned or post- 


1 Macd. 15. 250 & 51 Vic. c. 35, S$ 63, 64, 65. 


Act of 1887, 
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poned ; or where the person accused proposes to 
plead guilty at the first diet, then not less than 
two clear days before the first diet, that such extract 
conviction is not under the hand of the proper officer, 
or that it does not apply to such accused person, or 
of any other objection to its validity or admissibility. 
Where such notice is given it shall be competent 
to prove by a witness or witnesses such previous 
conviction, or any facts relevant to the admissi- 
bility of the same, although the name of any such 
witness be not included in the list served on the © 
person accused. The person accused shall also be 
entitled to examine witnesses in regard thereto. 
An official of any prison in which such person 
accused may have been confined on such convic- 
tion shall be a competent and sufficient witness to 
prove the application thereof to the person accused, 
although he may not have been present in Court at 
the trial to which the extract produced of such con- 
viction relates.} 

And section 67 provides that previous convic- 
tions against a person accused shall not be laid 
before the jury, nor shall reference be made thereto 
in presence of the jury before the verdict is returned. 
Nothing contained in the Act of 1887 shall prevent 
the public prosecutor from laying before the jury 
evidence of such previous convictions where, by the 


1 50 & 51 Vie. c. 35, § 66. 
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law existing prior to 1887, it was competent to 
lead evidence of such previous convictions as 
evidence 72 causa in support of the substantive 
charge, or where the person accused shall lead 
evidence to prove previous good character. It 
shall no longer be necessary for the jury to return 
a verdict finding whether previous convictions 
against the person accused have been proved or 
not. Where any such conviction is admitted in 
evidence by the Court, either after a plea of guilty, 
or after a verdict of guilty to any charge to which 
such previous conviction constitutes an aggravation, 
the Court shall have power to take such previous 
conviction into consideration in awarding punish- 
ment. Where any person is convicted of any 
crime, and also of any aggravation by previous 
conviction, the clerk of the Court in which sen- 
tence is pronounced shall enter in the record of 
the trial a statement of the contents of any extract 
conviction that is put in evidence, setting, forth the 
date, the place of trial, the Court, the nature of the 
crime, the aggravations accompanying it, if any, and 
the sentence pronounced ; and where such person 
is again accused of any offence, in regard to which 
such conviction may be competently used as an 
aggravation, a duly certified extract of the convic- 
tion, setting forth the particulars of previous 
conviction as above, shall be admissible and 
sufficient as evidence to prove against him all the 


IV. Pleas in 
mitigation. 


1. Good 
‘character. 
Pen Outh. 


3. Influence. 


4, Weakness 
of intellect. 


Delirium 
tremens. 
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previous convictions and aggravations therein set 
forth.! 


IV.—P.LeEAS IN MITIGATION. 


In passing sentence the judge is bound to consider 
mitigating circumstances, as well as those which 
amount to an aggravation. 

The usual pleas urged in mitigation of punish- 
ment are :— 

1. The previous good character of the accused. 

2. The youth of the offender, especially if the 
evil influence of parents or guardians is traceable.” 

3. Influence, not amounting to compulsion, exer- 
cised by a husband over his wife.® 

4. Weakness of intellect, not amounting to in- 
sanity. This is taken into account as modifying 
both the character and punishment of a criminal 
offence.* Mental weakness, not inferring irrespon- 
sibility, does not entitle the accused to acquittal 
from a charge of murder, but it may be urged in 
favour of the return of a verdict of culpable homi- 


~cideo <As delirvwm tremens is a mental disease, it 


150) bil Vier ce: 355,867. Henderson, 1835, Bell’s Notes, 5 ; 
2 Hume, i. 49 ; Alison, i. 671 ; Scott, 1853, 1 Irv. 132 ; M‘Fay- 
Macd. 16. den, 1860, 3 Irv. 650. 


3 Hume, i. 47 3 Alison, i. 668; > Dingwall, 1867, 5 Irv. 466 ; 
Harris and Rosenberg, 1842, Ferguson, 1881, 4 Coup. 552 ; 
1 Broun, 367. Thomson or Brown, 1882, 4 

4 Hume, i.383 Alison, i653; Coup. 596 ; Gove, 1882, 4 Coup. 
Braid, 1835, Bell’s Notes, 5; 598. 
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may, though induced by voluntary drinking, form 
an element in the question between a verdict of 
murder and of culpable homicide.'! Intoxication, Intoxication. 
voluntarily induced, is no valid plea in mitigation 
of sentence. It may even amount to an aggrava- 
tion. But intoxication may be an important ele- 
ment of consideration in a charge of murder, in 
determining whether there was malice and _ pre- 
meditation in the crime, or whether it resulted from 
sudden heat and immediate impulse. 

The jury has the privilege of recommending 
a prisoner found guilty to the leniency of the 
Court. 


1 Granger, 1878, 4 Coup. 86. 
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Part a Bi . PART WIL, 
SPECIAL SPECIAL CRIMES. 
CRIMES. 


THE following divisions of crimes may be adopted :— 


Divisions. Division 1.—Crimes affecting the Public. 
Sub-Div. (1.)—Offences against the public 
peace. 


Sub-Div. (2.)—Offences against the adminis- 
tration of justice. 

Sub-Div. (3.)—Offences against religion, mo- 
rality, and public economy. 

Division 2.—Crimes affecting Individuals. 
Sub-Div. (1.)—Offences against the person. 
Sub-Div. (2.)—Offences against rights insepar- 

able from the person. 
Sub-Div. (3.)—Offences against property. 


Division 1— Division 1.—CRIMES AFFECTING THE PUBLIC. 
Crimes affect- eee bat : . 
ing the public. Sub-Division (1.)—Offences against the Public 


Sub-Div. (1.) P 
eace. 
Offences 
against the TREASON. 
public peace. : ns 
naan: In 1707 the law of treason and misprision 


of treason in Scotland was declared to be the same, 
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both as to substance aud procedure, as that of 
England.1 

The law of treason is wholly statutory, and the 
basis of it is the Act of Edward III.,2 which estab- 
lishes the various modes of committing treason. 


Under that statute, the following acts are Acts which 
are treason- 
able. 

1. To compass or imagine the death of the king, 1. To compass 


treason :— 


or imagine the 
ail : v ; oF death of the 
I'he word “king” means sovereign reigning, king, &c. 


or of his queen, or their eldest son and heir. 


whether ceremonially crowned or not, and applies “Ks.” 
to a king de facto as well as de jure. It applies 
to the heir of the king, though not yet crowned, 
from the moment of his predecessor's death. The 
term includes a queen regent, but not her consort.* 

The words ‘his queen” refer only to the wife « Queen.” 
of the reigning sovereign, so long only as the mar- 
riage lasts. 

The words “eldest son and heir” indicate only “Eldest son 
the eldest son of the sovereign, and not the pre- °™¢ he.” 
sumptive heir, nor eldest daughter where there is 
no son.° 

If a usurper is in possession of the throne, the Usurper. 
treason laws do not apply to acts done against the 
rightful heir to the crown.° 


17 Anne, ec. 21. 4 Hume,i. 519; Alison, i, 605. 
225 Hdw. ILl. stat. 5, ¢: 2: > Hume, i. 521; Alison, i. 605. 
3 Hume,i. 520; Alison, i. 605 ; ® Hume, i. 520. 


Macd. 220, 
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There must be overt acts indicating treasonable 
intention. Thus, lying in wait to kill the king, 
preparing arms or poison for this purpose, consult- 
ing as to means of doing so, bribing a person to do 
so, are direct overt acts.! 

There may be dubietyas to whether—(1) writings, 
(2) words spoken, amount to overt acts of treason. 

Writings.—(1.) Speculative writings, unpub- 
lished, are not treasonable.? 

(2.) Writings relating to an existing treasonable 
plot may, though unpublished, amount to a proper 
overt act.° 

(3.) A general impeachment of monarchy is not 
treasonable ; but if published writings arraign our 
Sovereign as a tyrant, they are treasonable.* 

Words spoken.—(1.) If the language used is 
general and not relative to any design, it is not 
treasonable. 

(2.) But spoken words may affix a treasonable 
character to an ambiguous act; and conversely, the 
character of the act done may affix a treasonable 
signification to words spoken.® 

An Act of 1796° makes it treason “to compass, 
imagine, invent, devise, or intend death or destruc- 
tion, or any bodily harm tending to death or destruc- 


1 Hume, i.574; Alison, i. 597. > Hume, i. 519; Alison, i. 


2 Hume, i. 517; Alison,i.602. 604. 
> Hume, i. 517; Alison, i. 605. 6 36 Geo. III. c. 7, made per- 


+ Hume, i. 518; Alison, i603, Petual by 57 Geo. III. c. 6. 
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tion, maim or wounding, imprisonment or restraint, 
of the person of the sovereign.” 

In the case of the king’s wife or heir, the com- 
passing must be directed against their lives, and not 
merely aim at restraint of their persons.! 

2. It is treason if a man violate the king’s com- 2. To violate 
panion, or the king’s eldest daughter unmarried, or ee 
the wife of the king’s eldest son and heir. &e. 

It matters not whether the carnal knowledge be 
by force or consent, and it is treason in the woman 
consenting as well as in the man. 

3. It is treason to levy war against the king 3, To levy war 
within his realm. a ee 

(1.) There must be a levying of war. A mere (1.) There 
consultation or conspiracy to levy war does not fal] must be levy- 
under this head. But the bare raising and assem- ape 
bling of a warlike force, or attack on the king’s 
troops for public reasons, or holding out a castle 
against the king’s troops, amounts to levying of 
war.” 

(2.) The war must be levied against the king, (2.) Against 
It is enough that the royal prerogative or authority me a 
is attacked, or reformation of the established laws 
or political institutions is attempted by force. But 
a rising is treasonable only when it aims at the 
accomplishment of a general object, or takes cogni- 


sance of a matter of general concern. When tumult 


1 Hume, i. 520; Alison, i. 2 Hume, 1. .523-5 


27; Alison, 
‘605, i. 606-612 ; Macd. 222. 
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arises from a special provocation, or merely to redress 
a local grievance, this is riot only, and not treason.1 

(3.) The levying of war must be within the king’s 
realm. This embraces the narrow seas, so that it is 
treasonable to attack a royal vessel there.? 

4. It is treason if a man adhere to the king’s 
enemies, or aid or comfort them within the realm 
or elsewhere. Every alien is an enemy who comes 
into this country in open hostility, though his State 
be at the time friendly with Great Britain. Acts 
of adherence to those opposed to the king’s allies 
are treasonable.* 

5. It is treason to counterfeit the king’s great or 
privy seal, or the Crown seals appointed by the Act 
of Union to be used in Scotland. 

6. It is treason to slay the king’s chancellor, 
treasurer, or justices while in office. This includes 
the slaying of any of the judges of the Scottish 
Supreme Courts while sitting in judgment. 

Persons who are amenable to Trial for Treason. 
—(1.) Every one born of a British father, whether 
resident at home or abroad.° 

(2.) Every natural-born subject of a friendly State 
who is resident in this country. If war breaks out 
between his State and Great Britain, he must leave 
this country before he is entitled to take service 


1 Hume, i. 524; Alison, i. 610. 47 Anne, c. 21. 
2 Hume, i. 527; Alison, i. 612. 5 Hume, i. 534; Alison, i. 
3 Hume, i. 527; Alison,i. 613. 616. 
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under his own prince. If he remains, he is treated 
as a British subject.? 

(3.) An enemy coming to Great Britain under 
protection of a royal safe-conduct is amenable to 
the laws against treason.? 

Procedure.—The Court of Justiciary, or any Procedure. 
Royal Commission of Oyer and Terminer, are the 
proper Courts. A grand jury of twelve must find Grand and 
a true bill against the traitor within three years Pey Juves 
after the offence, and the case must be tried by a 
petty jury of twelve. A copy of the indictment 
and list of the jury must be served on the prisoner, 
the inducie being fifteen days. The accused has 
right of peremptory challenge of jurors to the number 
of thirty-five.* This procedure is preserved by the 
Act of 1887.4 

Punishment.—(1.) Death. The accused is to be Punishment. 
drawn on a hurdle to the place of execution and 
hanged or beheaded (the latter only in the case of 
men).° After death the body is quartered.® 

(2.) Confiscation of moveables. 

(3.) Forfeiture of honours, and heritage held in 
fee-simple to the Crown. 

(4.) Corruption of blood, no one succeeding to 
the traitor as heir, or through him.’ 


1 Hume, i. 535; Alison, i. 617. > 30 Geo. III. c. 48. 

2 Hume, i. 535. 6 54 Geo. III. c. 146. 

> Hume, i. 528, 7 Hume, i. 546; Alison, i. 622 ; 
4 50 & 51 Vic. c. 35, § 75. Gordon, 1 Pat. 558. 
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MISPRISION OF TREASON. 


This crime consists merely in the knowing of 
treason, and failing to reveal it to a judge or 
magistrate. 

Punishment.—Perpetual imprisonment, forfeiture 
of goods and of the profits of lands during the life- 
time of the offender. 


TREASON-F'ELONY. 


This crime was introduced by an Act of 1848,” 
and consists in—(1.) Devising the deposition of 
the sovereign or successors. 

(2.) Devising the levying of war on the sovereign 
in order to— 

(a.) Compel a change of measures or counsels. 

(b.) Intimidate Parliament. 

(c.) Stir up or induce foreign invasion, 

The tests of such devices or intentions are the 
expressing, uttering, or declaring them “by pub- 
lishing any printing or writing, or by open and 
advised speaking, or by any overt act or deed.” ® 

Punishment.—Penal servitude? for life or for not 
less than seven years; or imprisonment not exceed- 


ing two years, with or without hard labour. 


1 Hume, i. 551; Macd. 226. 4 The Acts 20 & 21 Vic. ¢. 3, 
2 11 Vie. c. 12; Macd. 226. and 27 & 28 Vic. c. 47, substi- 


3 Cumming and others, 1848, tute penal servitude for trans- 


J. Shaw, 17; Mulcahy, L.R. 3 portation. 
H.L. 306, 328. 
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Conduct amounting to treason may be prosecuted 
under this Act as treason-felony. 


ASSAULTS ON THE SOVEREIGN. Assaults on 
the sovereign. 


By an Act of 1842,) it is an offence—(1.) To (1.) Using fire- 

use firearms, loaded or unloaded, discharge or on &e., 
Hieoh ] a against the 

attempt to discharge explosives, strike or attempt o, Queen. 
to strike with offensive weapon, throw or attempt 
to throw any substance, matter, or thing, with intent 
in all these cases to injure or alarm the Queen or 
break the public peace. 

(2.) To produce or have near the person of the (2.) Producing 
Queen firearms or other arms whatsoever, explosive, 8™°"™* &. 

; ; near the Queen 

destructive, or dangerous matter or thing whatsoever, with intent 
with intent to use the same to injure or alarm Her ' ¥* them 

; against her. 
Majesty. 

Pumishment.—Penal servitude for seven years, Punishment. 
or imprisonment, with or without hard labour, for 
any period not exceeding three years, with power to 
the Court to order whipping, publicly or privately, 
during the imprisonment, but not exceeding three 


times in all. 
SEDITION. Sedition. 


The common law crime of sedition embraces 
all practices, by deed, writing, speech or conduct, 
which are suited and calculated to disturb the 
tranquillity of the realm, and incite the people to 


15 & 6 Vic. c. 51; Macd. 227. 
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coerce the Government by unconstitutional means.? 
Mere criticism of the Legislature or Government, 
however violent and ungovernable it may be, is not 
sedition, unless it tends to stir up tumult.? There 
is no need to prove intention on the part of the 
accused to bring about this result. It is enough 
that tumult and violence were the likely sequences 
of his conduct. 
Punishment.—Fine or imprisonment, or both.* 


LEASING-MAKING. 


This offence consisted in speaking disparagingly 
or contemptuously of the sovereign.* It is now 
obsolete. 

Punishment.—Originally the punishment was 
death, but in 17038 ° it was relaxed to an arbitrary 
penalty. 


Sertinc Fire to Her Mavesty’s SHrps or 
War, &c. 

By an Act of 1772,° it is enacted that persons 
who shall wilfully set on fire, burn, or destroy ships 
of war, or aid or assist in so doing, in any of Her 
Majesty’s dockyards, arsenals, magazines, &c., or 


1 Hume, i. 558; Alison, i. 3 6 Geo. IV. c. 47, as amended 
581; Macd. 229; Grant and by 7 Will. IV. and 1 Vic. ¢, 5. 
others, 1848, J. Shaw, 17 and 4 Hume, i. 344; Macd. 228. 


51. 51703, c. 4, 
2? Hume, i. 553; Alison, i. 583. C10 Geos lll cs o4, 
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shall set fire to any buildings, timber, or material 
there placed, or any military, naval, or victualling 
stores, &c., shall suffer death, as a felon, without 
benefit of clergy. 
The capital penalty would not now, of course, be Punishment. 
exacted. 


EQuiprinc SHIPS TO MAKE WaR ON ALLIES OF Rquipping 


GREAT BRITAIN. ships to make 
war on allies 


By Act of 1819,’ any person who equips or aids of Great 
in equipping any vessel, or issues a commission cane 
for any vessel, with intent, or in order that it 
may be employed in the service of a foreign state 
as a transport or store ship, or to cruise or make 
war against any state with which Her Majesty is 
not at war, commits a crime. 

Punishment.—Fine and imprisonment, or either, Punishment. 
and also forfeiture of the vessel with all its stores 


and appurtenances. 


SUPPLYING WITH SHIPS, &C., STATE AT WAR WITH Supplying 


ith ships 
A FRIENDLY STATE. with ships, 
&c., state at 


By Act of 1870,’ it is an offence—(1) to build, ¥* with a 
5 : ; a friendly state. 
deliver, or equip a ship with intent, or knowledge, 
or reasonable cause to know that the same shall be 


employed in the military or naval service of a state 


159 Geo. III. c. 69, § 7; 233 & 34 Vic. c. 90; Macd. 
Macd. 234, Zaz: 


Punishment. 


Seducing 
Royal forces 
to mutiny or 
desertion. 
(1.) Mutiny. 


Punishment. 


(2.) Desertion. 
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at war with a friendly state; (2) to increase 
within the British dominions the warlike force of a 
ship which is in the military or naval service of 
a state at war with a friendly state ;? (3) to prepare 
or fit out any military or naval expedition against 
a friendly state.* 

Punishment. — Fine and imprisonment not 
exceeding two years, with or without hard labour. 


Sepucine Royat Forces to MuTINy or 
DESERTION. 

(1.) Mutiny.—By Act of 1797,* it is a crime— 
(1) to seduce, maliciously and advisedly, from their 
allegiance, soldiers or sailors in the Royal service ; 
(2) to incite or stir up soldiers or sailors to mutiny ; 
(3) to make or endeavour to make any mutinous 
assembly ; (4) to commit any traitorous or mutinous 
practice whatsoever. 

Punishment.—Penal servitude for life, or not 
less than fourteen years, or imprisonment not ex- 
ceeding three years.° 

(2.) Desertion.—It is criminal at common law 
and under the Annual Mutiny Act to seduce Royal 
soldiers or sailors to desert.° 


133 & 34 Vie. c. 90, § 8. perpetual by 57 Geo. III. «. 7; 
2 Ibid. § 10. Macd. 231. 
3 Tbid. $11. °7 Will. IV. and 1 Vic. ¢. 91, 


437 Geo, III. c. 70, male $ land 20 & 21 Vic. c, 3, § 2. 
6 Hume, i, 527, 


SPECIAL CRIMES. 39 


Punishment.—Fine or imprisonment, or both. Punishment. 


ASSISTING THE EscaPE OF PRISONERS OF WAR. Assisting the 


., escape of pris- 
At common law and by Act of 1812,) it is oners of war. 


criminal to aid in the escape of a prisoner of war 
who is in confinement, or on parole, or who is 
escaping on the high seas. 
Punishment.—Penal servitude for life, or for Punishment. 
fourteen or seven years. 


ILLEGAL DRILLING. Illegal Drill- 


By Act of 1820,2 it is an offence to meet for’ 
training to the use of arms or for drilling without 
authority of the sovereign, or the lieutenant or two 
justices of the district. 

Punishment. — Penal servitude for not more Punishment. 
than seven years, or imprisonment not exceeding 
two years in the case of the instructor; fine and 
imprisonment not exceeding two years in the case 
of those instructed. 


ForREIGN ENLISTMENT. Foreign 


: = ay aes Enlistment. 
By Act of 1870,° it is an offence :— 
(1.) If a British subject, without license of the 
Crown, accepts or agrees to accept, or induces 


52 Geo. III. c. 156; Macd. c.1,§1; Macd. 231. 
333 & 34 Vic. c. 903 Macd. 
= 


60 Geo. III. and1 Geo. IV. 23% 


1 
233. 
2 


Punishment. 
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another to accept commission or engagement in the 
military or naval service of a state at war with a 
friendly state. 

(2.) If a British subject, without license, quits 
or enters a ship to leave British dominions with 
such intent, or induces another to do so.? 

(3.) If a person, by false representation, induces 
another to quit British dominions, in order that 
such person may accept a commission or engage- 
ment as before-mentioned.* 

(4.) If a ship’s master or owner, without license, 
knowingly embarks, or engages to embark, or has 
on board in British dominions any British subject 
who has accepted service as before-mentioned, or is 
about to quit British dominions with intent to 
accept service, or has been induced to embark by 
false representation as before-mentioned.* 

Punishment.—Fine and imprisonment, or either, 
imprisonment being with or without hard labour. 


ADMINISTERING OR TAKING UNLAWFUL OATHs. 
By Act of 1797 ° it is criminal—(1.) To adminis- 
ter any oath or engagement purporting to bind one 
to a seditious purpose, or to disturb the peace, or 
to be a member of a seditious society, or to obey 


1 33 & 34 Vic. c. 90, § 4. 184. The International, L.R. 
2 Thid. § 5. 38 A. and EH, 321. 
3 Ibid. § 6. 5 37 Geo, III. c. 123; Macd. 


4 Ibid. §7, Dyke L.R.4P.C, 220. 
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any body of men or leader not having due 
authority. 

(2.) Not to give information as to illegal oath 
or engagement administered. 

(3.) To take any such oath or engagement, 
except on compulsion. 

Compulsion is a good excuse only when 
revelation is made to a justice of the peace, 
secretary of state, privy councillor, or military or 
naval officer, of the oath taken, and all facts 
known as to the time, place, and persons. The 
revelation must be made within four days of 
taking the oath, or within four days of cessation 
of compulsion, or of any sickness which prevents a 
revelation. 

Punishment.—In the first two cases, penal Punishment. 
servitude for not more than seven years. In the 
last case, if the oath purports to bind the person to 
commit a capital crime, the punishment is penal 
servitude for life or not less than fifteen years, or 
imprisonment not exceeding three years, with or 
without hard labour, and solitary confinement for 
one month at a time, and not exceeding three 
months in each year.! 


OFFICIAL SECRETS. Official 


r G, : Q: - _ Secrets. 
The Official Secrets Act, 1889,? imposes penalties RR ER 


152 Geo. IlI.¢. 104; 7 Will. Vic. ¢. 8, and 27 & 28 Vic. c. 47. 
PV. and 1 Vic. c. 915 20 & 21 252 & 53 Vic. c. 52. 
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on any person, who, for the purpose of wrongfully 
obtaining information, enters one of Her Majesty’s 
fortresses, arsenals, camps, ships, &c., or unlawfully 
obtains or takes any document, sketch, or plan when 
in such place, or, when outside such place, does the 
same, or communicates such document, &c., to any 
person to whom, in the interest of the State, it 
ought not to be communicated. The punishment 
for such offence is imprisonment for one year, or 
imposition of a fine. 

If a person holding an official position acts as 
above, and communicates his information to a 
foreign state, the penalty is two years’ imprison- 
ment. F 

Any other person so communicating with a 
foreign state is liable to one year’s imprisonment. 

Counsellors and abettors are punished as princi- 
pals. 


Prracy. 


This is a crime by the law of nations, and may 
be tried by the Court of Justiciary, wheresoever, or 
by whomsoever, the crime has been committed.1 

There is piracy—(1l.) Where hostilities are 
carried on at sea without a commission from any 
state. 

(2.) Where the powers conferred by a commis- 
sion are grossly and wilfully exceeded. 


! Hume, i. 481; Alison, i. 638; Macd. 59. 7 Hume, i, 482. 
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(3.) Where the ship, or goods or persons on (3.) Master- 

board, are masterfully seized, either by strangers a pei7ing 
ship and 
from without or by the crew on board.? goods. 

If the master of a ship in distress take necessaries Ship in 
from another ship, either paying for them or “sess 
promising to do so, this is not piracy.? 

By Act of 1722,3 commanders of ships or others Act of 1722. 
trading with pirates, shall be adjudged guilty 
of piracy ; and persons belonging to any vessel 
who forcibly board any merchant ship and throw 
goods overboard, shall be punished as_ pirates. 

These are cases of “constructive piracy.” 

Punishment.—Formerly the penalty was death ; Punishment. 
but this would not now be imposed, unless murder 


had been committed. 


SMUGGLING. Smuggling. 


Offences against the Revenue have been dealt 
with by a long series of statutes.* 

The most usual forms of Revenue offences are Revenue 
referred to in the Customs Consolidation Act fe 
1876,° which declares the following offences 
punishable — (1) having contraband goods on 


board; (2) rescuing goods or persons seized by 


1 Hume, i. 482; Alison, i.639. Vic. c. 36; 42 & 43 Vic. ¢. 21 ; 
* Hume, i. 482. 44 & 45 Vic. c. 12; Macd. 


3.8 Geo. I. c. 24. a 
4 GiGeo. 1.6, 21,578 Geo. I. ¢: 539 & 40 Vic. c. 36, $§ 169, 
18 ; 19 Geo. II. c. 34; 39 & 40 et seq. 
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revenue officers; (3) assaulting revenue officers 
engaged in performing their duties; (4) assembling 
to run goods ; (5) signalling to smuggling vessels ; 
(6) shooting at revenue service or naval boats. 

Punishment.—Fine and imprisonment, or either, 
and penal servitude. 

The Act of 18791 enacts that persons to the 
number of three or more assembling to run goods 
(which offence had previously been punishable with 
imprisonment), shall each forfeit a penalty not 
exceeding £500 and not less than £100; but if a 
person had been fined, he might, on subsequent 
conviction for this offence, be sentenced to imprison- 
ment, with or without hard labour. 

The Customs Act of 1881? lays down provisions 
as to the time and place for landing goods inward, 
and for landing and shipping coastwise, and enacts 
regulations as to searching of suspected persons by 
revenue officers, 

It is made competent to impose a fine not 
exceeding £100 as the penalty of rescuing goods or 
persons, of assaulting or obstructing officers, or of 
attempting these offences. 


Corrupt Practices At ELECTIONS.? 


The most recent Act dealing with corrupt 
practices at elections is The Elections (Scotland) 


1 42 & 43 Vic. c. 21, §§ 10-12. ® Macd. 237. 
244 Vic, c. 12, §§ 9-18. 
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Corrupt and Illegal Practices Act, 1890.1 There 


Three 


, f 
are three classes of offence under this Act— ae 


(1.) Corrupt Practices; (2.) Illegal Practices ; 
-(3.) Illegal payment, employment, and hiring. 

1. Corrupt Practices.2—These embrace—(1.) 
Bribery and personation ; (2.) Treating and undue 
influence ; (3.) Aiding, abetting, counselling, and pro- 
curing the commission of the otfence of personation. 

Bribery’ is committed—(1.) By any one who 
gives or promises valuable consideration, or procures 
employment to induce voters to vote or refrain 
from voting, or to induce any one to procure the 
return of a candidate. 

(2.) By any one who, in consequence of gifts or 
employment, procures or endeavours to procure, the 
return of a candidate or vote of a voter. 

(3.) By any one who pays money to be expended 
in bribery or repayment thereof. 

(4.) By any one who, being a voter, receives or 
contracts, for a valuable consideration or employ- 
ment, for any one, for voting, agreeing to vote, or 
refraining from voting. 

(5.) By any one who, after an election, receives 
a valuable consideration on account of voting, or 
refraining from voting, or of having induced any 
one so to do. 


153 & 54 Vic. c. 55. 317 & 18 Vic. c. 102, §§ 2, 3. 
2 Ibid. §§ 3-7. 
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(6.) By any one who corruptly pays the rates of 
another to enable him to vote, and by the person 
so benefited. 

Personation) is committed by any person who 
applies for a ballot paper in name of another, or 
who, having voted, applies for a second paper in 
his own name. 

Treating? consists in—(1.) Any one giving or 
paying for entertainment or provision for any one 
for the purpose of corruptly inducing such person 
or any one else to vote or refrain from voting, or as 
a reward for having so acted. 

(2.) Any elector being corrupted by such enter- 
tainment or provision. 

Undue Influence® signifies ——(1.) Direct or 
indirect threats of violence, restraint, or injury in 
order to influence a voter before or after his voting. 

(2.) Abduction, force, or fraud impeding the 
exercise of right of voting. 

Punishment of Corrupt Practices.—(1.) Person 
guilty of personation or aiding, &c., personation is 
liable to imprisonment for period not exceeding two 
years with hard labour. 

(2.) Person guilty of any other corrupt practice 
is liable to imprisonment for period not exceeding 
one year, or to be fined in any sum not exceeding 
£200.4 

135 & 86 Vic.c. 33, § 24. 3 46 & 47 Vic. c.51, § 2. 
246 & 47 Vic. c. 51, § 1. 4 Thid. § 6. 
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2. Illegal Practices.1.—Payments for—(a) con- 
veyances for electors; (b) use of buildings for 
placards, &c.; (¢) committee rooms in excess of 
certain number, fall under this head. 

Also payments for legitimate expenses in excess 
of a maximum sum. 

Punishment.—Person guilty of illegal practice Punishment. 
is liable, on summary conviction, to a fine not 
exceeding £100. 

3. Illegal Payment, Employment, and Hiring? 3. Megal 


payment, 
employment, 
hiring of carriages for election purposes, employ- and hiring. 


—Under this head reculations are laid down as to 


ment of clerks and agents, and payments for refresh- 
ments, breach of which regulations, knowingly 
taking place, constitutes the offence of illegal 
payment, employment, and hiring. 

Punishment.—(1.) Person guilty of an offence Punishment. 
of illegal payment, employment, and hiring, shall, 
on summary conviction, be liable to a fine not 
exceeding £100. 

(2.) A candidate, or an election agent of a 
candidate, who is personally guilty of this offence, 
shall be guilty of an illegal practice. 

Under the Ballot Act of 1872° it is an Ballot Act, 
offence :— 180: 
(1.) To tamper with nomination and _ ballot 


1 53 & 54 Vic. c. 55, $$ 8, 12. 3 35 & 36 Vic. c. 33. 
2 Ibid. §§ 13-22. 
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papers or attempt to do so, the punishment being 
imprisonment for not more than two years in the 
case of officers and clerks in attendance at polling 
stations, and for not more than six months in the 
case of other persons, and, in each case, with or 
without hard labour.' 

(2.) To communicate, or attempt to obtain, 
information as to how a voter has voted, by an 
official or any other person, or induce voter to dis- 
play his ballot paper after marking it. The 
punishment is imprisonment not exceeding six 
months, with or without hard labour.? 

(3.) Official or agent betraying the secrecy of 
the counting is liable to the same punishment.’ 

By the Representation of the People (Scotland) 
Act, 1868,* it is an offence for any one who, within 
six months of an election for a county or burgh, has 
been employed for reward, as agent, canvasser, clerk, 
messenger, or the like, to vote at such election. 


Moepine. 

There are four essential elements in the crime 
of mobbing :—1. Concourse of a number of 
people; 2. Illegal Combination ; 3. Production of 
alarm to the lieges ; 4. A purpose merely local.’ 

1. Concourse of a number of people.—It has not 


1 35 & 36 Vic. c. 33, § 8. 4 31 & 32 Vic. c. 48, § 8. 
Ibid, § 4. > Hume, i. 418; Alison, i. 
Ibid. 513; Macd. 180. 


to 


oo 
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been decided what number of people forms a mob.! 
In England three or more persons form an unlawful 
assembly if met for a common purpose, and con- 
ducting themselves to the alarm of the lieges. 
Under the Riot Act twelve is the statutory 
number,” 

2. Illegal Combination.—The original purpose 
may have been quite legal, but if riotous conduct 
supervenes, indicating a new and illegal purpose, 
there is mobbing. And the new purpose may be 
adopted tacitly and instantaneously. But there 
must be combination, or conduct inferring union in 
contempt of the public peace.* A shortlived tumult 
in an assembly is not mobbing. However praise- 
worthy the object of an assembly may be, if the 
mode of carrying out the object be tumultuous and 
riotous, there is mobbing.® 

3. Production of Alarm.—If an assembly pro- 
ceeds in a quiet and regular manner, there is no 
mobbing, though the purpose of the meeting be 
criminal.° But there may, on the other hand, be 
mobbing in the execution of a lawful purpose, if the 
manner of doing so be violent and tumultuous. 


1 Hume, i. 416; Alison, i. 4 Hume, i. 418; Alison, i. 
510. 513; Hart and others, 1854, 1 

2S laGeonl. eno: Irv. 574, 

2 Hume, i. 418; Alison, i. 5 Gollan and others, 1883, 5 


513; Blair and others, 1868, 1 Coup. 317. 
Coup. 168; Robertson and 6 Hume, i. 416; Alison, i. 
others, 1842, 1 Broun, 152. aya 

E 


2. Illegal 


combination. 


8. Production 
of alarm. 


4, A purpose 
merely local. 


Guilt of 
mobbing. 


Presence in 
the mob. 
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But if there is reasonable alarm produced for the 
safety of the lieges or their property, there is 
mobbing, though no actual violence have taken 
place. It is enough if there is merely obstruction 
caused by imposing numbers.! 

4. A purpose merely local.—A political riot is 
mobbing if merely local in its origin and scope. 
But if the design of the assemblage is to intimidate 
the Government into following a certain policy, or 
to assail the executive, this is not mobbing, but 
treason. 

Guilt of Mobbing.—One who encourages, insti- 
gates, or incites the mobbers, or facilitates their 
purpose, is guilty of mobbing, though he may not 
have been present when acts of violence were done. 
Further, every one present in the mob is chargeable 
with the acts it has resolved upon, or may naturally 
be expected to commit in carrying out its purpose.? 
Flagrant acts of violence, totally unconnected with 
the purpose of the mob, and which do not follow as 
the natural outcome of such purpose, are chargeable 
against the individuals who actually commit them.? 
This is the case, too, as to crimes committed by 
individuals after the mob has dispersed. The 


1 Hume, i. 419; Alison, i. others, 1842, 1 Broun, 485; Orr 


517. and others, 1856, 2 Iry. 502. 
2 Hume, 1. 423; Alison, i. 3 Alison, i. 524. 
520 ; Cairns and others, 1837, 4 Robertson and others, supra. 


1 Swinton, 597; Gibson and 
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onus rests upon a person charged with mobbing to 
prove that his presence in the mob was the result 
of curiosity, or for an innocent purpose. After 
order to disperse has been given, all are held to be 
members of the mob who remain with it. 

Indictment.— Under the old form of indictment Indictment. 
all the acts of the mob were enumerated, but under 
the Act of 1887, it is enough to libel that the 
accused “ formed part of a riotous mob, which, acting 
of common purpose, obstructed A B, C D, and 
E F, constables of the Forfarshire constabulary on 
duty, and assaulted them, and forcibly took two 
persons whom they had arrested from their cus- 
tody.” 1 

Punishment.—At common law the punishment Punishment. 
is penal servitude or imprisonment. 

The offence of mobbing may be tried summarily. 

The Riot Act? has two main provisions. Riot Act. 

(1.) The tumultuous tearing down of buildings Two main 
is a felony punishable by penal servitude for life, or P™°V8!s 
not less than fifteen years, or by imprisonment for 
not more than three years.* 

(2.) The same punishment may be awarded to 
persons to the number of twelve, or more, assembled 
riotously and remaining together for an hour after 
proclamation to disperse has been made by a 


150 & 51 Vic. c. 35, Sch. 7 Will. IV. and 1 Vic. c 91 and 
A ON) {ig CAL WAGE (eh BF 


2 1 Geo. I. c. 5, amended by 3 See also 52 Geo. III. c, 130, 


Riot and 
breach of the 
peace. 


Punishment. 


Conspiracy. 
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magistrate. Persons who, by force and arms, pre- 
vent the proclamation from being made, may be 
punished similarly. Also those who know of this 
prevention, and remain for an hour after the time 
when such prevention occurred, are punishable in 
the same manner. All present are presumed to 
hear the proclamation made. The mob may be 
forcibly dispersed after the lapse of the hour, and 
magistrates and those who assist them are not respon- 
sible for death or injury of any of the rioters. 


Riot AND BREACH OF THE PEACE. 


If the lieges are alarmed by brawling or rowdy- 
ism among persons who are not assembled for any 
riotous or illegal purpose, the offence is usually 
charged as “‘Rioting and Breach of the Peace,” or 
“Breach of the Peace.”! Disorderly conduct at 
meetings or even in private houses may amount to 
Breach of the Peace.? The Inferior Courts usually 
deal with this offence,* the punishment being fine, 
imprisonment, or exaction of caution. 


CoNSPIRACY. 


It is criminal to conspire to commit crime, or to 


1 Macd. 187; M‘Cabe and 1850, J. Shaw, 369; Dougal, 
others, 1838, 2 Swinton, 20. 1861, 4Irv. 101; Matthews and 
2 Hume, i. 442; Alison, i, Rodden, 1860, 3 Irv. 570. 
579; M'‘Kechnie, 1832, Bell’s ° Durrin and Stewart, 1859, 
Notes, 111; Sleigh and Russell, 3 Irv. 341. 


SPECIAL CRIMES. 53 


bring about certain results by criminal means, or to 
accuse falsely of crime. 
Punishment.—Penal servitude or imprisonment. Punishment. 


PROCURING ANOTHER TO Commit CRIME. 


Procuring 


mer Ae Ropes 5 another to 
Ihis is criminal, whether the crime has actually .ommit crime. 


By the Post-Office Act,® 
attempt to procure another to commit a felony or 


been committed or not.? 


misdemeanour under the Post-Office Act is criminal. 
Punishment.—Penal servitude or imprisonment. Punishment. 


Sub-Division (2.)\—Offences against the Admin- Sub-Div. (2.) 


istration of Justice. Ghee 
against the 


Offences falling under this head may be classified administration 
of justice. 


into three groups :— Three groups 


1. Corrupting the source of justice. 
2. Obstructing the course of justice. 
3. Misleading the organs of justice. 


1. Corrupting the Source of Justice —(1.) 1. Corrupting 
the source of 
justice. 


Cer- (1.) Bribery. 
tain ancient Acts made the taking of bribes by 


Bribery.—Giving or offering a bribe to a judge or 
officer of Court is an offence at common law. 


1 Hume, i. 170; Alison, i, 
369; Macd. 240; Robertson 
and others, 1842, 1 Broun, 295 ; 
Gallocher or Boyle and others, 


179; Rae and Little, 1845, 2 
Broun, 476; Cumming and 
others, 1848, J. Shaw, 17. 

2 Hume, i. 27, 186, 3838; 


1859, 3 Irv. 440; Hunter and 
others, 1837, 1 Swinton, 550 ; 
Sprot and others, 1844, 2 Broun, 


Alison, i. 443 ; Macd. 241. 
37 Will. IV. and 1 Vic, ec. 
36, § 36. 
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supreme or inferior judges criminal.’ Inferior 
officials may be punished summarily at common law 
for taking bribes. 

(2.) Oppres- (2.) Oppression or Partiality. — Partiality, 


sion or 


refusal of justi sl judges 
me suillity, of justice, or oppressive conduct by judge 


is criminal.? In the case of inferior officials, it is 
usual to libel their oppressive conduct as an aggra- 
vation of another offence, such as assault, intimida- 
tion, or extortion.® 

(3.) Neglect of | (3.) Neglect of Duty by judges or public officials 

auty: is a relevant criminal charge. 

Punishment. Punishment.—Penal servitude, fine or imprison- 
ment, to which may be added, in the case of a 


judge, deprivation of office and sentence of infamy. 


2. Obstructing 2. Obstructing the Course of Justice. 
the course of 

justice. DEFORCEMENT. 

Deforcement. 


This offence consists in forcibly preventing an 
officer of the law or his assistants from carrying 
out a legal warrant of any judicatory.* 


(1.)Actsdone (1.) The acts done must be forcible.—The officer 
must be 


Peete. need not be injured in his person. It is enough if 


there be such show of violence as would overcome 
the constancy of a man of ordinary courage and 


1 1436, c. 187 ; 1540, ¢. 104. 1841, 2 Swinton, 527; Jeffrey, 
2 Hume, i. 408; Alison, i, 1840, 2 Swinton, 479. 
632; Macd. 174; Waddell and + Hume, i. 396; Alison, i. 
others, 1829, Bell’s Notes, 92. 505; Macd. 212. 
3 Findlater and Macdougall, 
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presence of mind.t~ Much depends on the number 
of persons present. The force must have reference 
to the duty which the officer is discharging.? 

(2.) There must be actual prevention.—There is (2.) There 
no deforcement if the officer attains his purpose, ™°S* be actual 
though he be injured in so doing.® eg 

(3.) Lhe Officer and his assistants must be duly (3.) Officer, &c., 

qualified,—The officer must be duly qualified and can 
commissioned to execute the warrant in question. 
Thus, there can be no deforcement of private 
individuals. And he must have taken the first step 
in his duty ; so that it is not deforcement if he is 
attacked while going to, or returning from, the place 
where the warrant is to be executed. 

(4.) The Officer must be carrying out his lawful (4.) Officer 
duty.—He must be carrying out the order of the eee oe 
Court as contained in the warrant, otherwise there lawful duty. 
is no deforcement. 

(5.) The Warrant must be legal—The officer (5.) Warrant 
must state his business, and, if asked, show his muse pe ier 
warrant; but he need not part with it. He 
must duly observe all legal solemnities and usages 
in performing his duty.° Revenue officers require 


no warrant for the performance of their duties, so 


1 Hume, i. 894; Alison, i, > Macd. 216. 
503 ; Hunter and Peacock, 1860, 4 Hume, i. 386; Alison, i. 
8 Irv. 518; Nicholson, 1886, 1 491, 
Wh. 312. 5 Hume, i. 390 ; Alison, i. 498. 


? Hume, i. 394; Alison,i.502. 6 faclean, 1886, 1 Wh. 232, 


(6.) Warrant 
may issue 
from “any 


judicatory.”’ 


Indictment. 


Punishment. 


Contempt of 
Court. 
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that it is no defence to a charge of deforcing them 
that there was no warrant.! In all other cases 
there is no deforcement if there is no warrant. 
The warrant must be ew fucie valid and regular ; 
and, if it has this character, it is good authority to 
the officer to act upon its terms, although the pro- 
ceedings from which it originated were informal.” 

(6). The Warrant may issue from “ any Judi- 
catory.’—The writs of every Court of law which 
require to be served are protected by the pains 
of deforcement.® 

Indictment.—The form given in Sch. A of the 
Act of 1887* is :—‘‘ You did deforee John Mac- 
donald, a sheriff-officer of Renfrewshire, and prevent 
him serving a summons issued by the Sheriff of 
Renfrewshire upon Peter M‘Innes, market gardener 
in Renfrew. * 
The crime of deforcement may be tried summarily. 
Punishnent.— Usually imprisonment. 


CONTEMPT OF CouRT. 


Contemptuous conduct in Court may be dealt 
with by the judge on the spot by censuring, fining, 
or imprisoning the offender.° 


1 Alison, i. 496; Hamilton ford, 1838, 2 Swinton, 200. 


and Jamieson, 1845, 2 Broun, ° Hume, i. 396 ; Alison, i. 505. 
495, 4 50 & 51 Vic. c. 35, Sch. A. 
* Maclean and M‘Gillivray, 5 Macd. 217, 456 


1838, 2 Swinton, 185 ; Craw- 
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Where contempt of Court is inferred from dis- Breach of 
obedience to the orders of the Court, as in breach i*er4ict: 
of interdict, this cannot be dealt with on the spot, as 
in the former case, though it may be tried summarily. 

If a Court has no power to punish for contempt 
—e.g., a presbytery, this offence may be libelled in 
the criminal Courts.! 


At one time it was a capital offence, by statute, «Murmuring” 
against a 


to strike or hurt any judge sitting in judgment, and 
juage. 


“murmuring” against or slandering a judge was 
punishable by statute.? These offences would still 
be visited with a severe penalty. 


OBSTRUCTING OFFICERS OF Law. Obstructing 


2. 8 officers of law. 
This is a competent charge at common law, the 


punishment being imprisonment.® 


PRISON-BREAKING. Prison- 
: : Gee OLE - _ breaking. 
The prison must be a public jail, and not a police" ae 


lock-up, and the detention must have been lawful 
and on warrant. The mode of escape is of no Mode of 
consequence, but it is not prison-breaking to force a “*P® 


way from one part of the building to another part.° 


1 Robertson and others, 1842, 4 Hume, i. 401; Alison, i. 
1 Broun, 152; Holmand Fraser, 555; Macd. 217; Otto, 1833, 
1844, 2 Broun, 18. Bell’s Notes, 104. 

NMOS 5 MOLES ISIS oe BUTS 5 Hume, i. 401; Alison, i. 
1600,c.4;7Anne,c.21; Hume, 555; Gordon or Bryan and 
1. 399. others, 1841, 2 Swinton, 545; 


3’ Macd. 217 fs Hunter and Hutton, 1837, uf Swinton, 497, 
Peacock, 1860, 3 Irv. 518. 


Punishment. 
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Punishment.—Penal servitude or imprisonment. 


BREAKING INTO PRISON TO RESCUE PRISONERS. 
This is a crime at common law.! 
Punishment.— This is arbitrary, its severity 

depending on whether or not prisoners had actu- 

ally been liberated. 


BEING AT LARGE BEFORE EXPIRATION 
OF SENTENCE. 

This apples to persons under sentence of penal 
servitude being at large before expiry of the sen- 
tence without lawful cause. 

Punishment.—Penal servitude for life, along 
with imprisonment, with or without hard labour, 
for any term not exceeding four years, prior to 
being sent back to penal servitude.? 

The Prevention of Crimes Act, 1871,° lays down 
stringent provisions for the supervision and punish- 
ment of ticket-of-leave men, and for the punishment 
of habitual criminals when found in suspicious cir- 
cumstances. Penalties are decreed for harbouring 
thieves and for vagrancy. 


3. Misleading the Organs of Justice.—Justice 
is misled by false evidence, which 1s of two varie- 
tego — 


1 Hume, i. 4043; Urquhart 5 Will. IV. c. 67; 20 & 21 Vic, 
and others, 1844, 2 Broun, 13. c. 3; Neillis, 1861, 4 Irv. 50. 


2 5 Geo, IV. c. 84,§ 22; 4& 3 34 & 35 Vic. c. 112. 
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(1.) False documentary evidence, which will be False evidence 


considered under the head of Fraud. of two varie- 


ties. 
(2.) False verbal evidence. 
FautsE VERBAL OR ORAL EVIDENCE. False verbal 
or oral evi- 
PERJURY. dence. 


This is the judicial affirmation of falsehood upon Perjury. 


oath. 


(1.) The affirmation must be made in a judicial (1.) Affirma- 
on must be 
made in 
Thus, there may be perjury in arbitrations, proofs judicial pro- 
ceeding. 


proceeding, before a person competent to receive it.1 4 


on commission, and even in ecclesiastical Courts, 
when they are investigating a purely civil matter.” 
The judge must have been present during the whole 
deposition.? 


(2.) Falsehood must be explicitly affirmed. (2.) Falsehood 
must be expli- 


A charge of perjury cannot be based on mere ™ 
citly affirmed. 


omissions. And the prosecutor must prove the 

true state of the facts, and libel the deposition as 

being contradictory of these. It is not enough to 

bring forward two inconsistent statements, and 

declare that one or other is false.‘ 
(3.) Falsehood must be absolutely affirmed. (3.) Must be 
If a deponent uses vague expressions, “I don’t ie 

remember,” “I don’t know,” a charge of perjury 


1 Hume, i. 370; Alison, i. 2 More, ii. 409. 
470; Macd. 207; M‘Lachlan, 3 Hastie, 1863, 4 Irv. 389. 
1837, 1 Swinton, 528; Barr, 4 Hume, i. 366; Alison, i. 


1839, 2 Swinton, 252. 465 ; Bole, 1883, 5 Coup. 350. 


(4.) Must be 
wilful and 
corrupt. 


(5.) Must be 
material to 
the cause. 


(6.) Must 
have been 
emitted on 
oath or 
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afirmation. 


Proof of 
perjury. 
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will not lie, unless it be established that the fact 
deponed to was so recent that the witness could 
not possibly have forgotten it.1 

(4.) Falsehood must be wilful and corrupt. 

The deponent must know the truth, and wilfully 
depart from it. Where the oath is as to opinion 
or belief, it is very difficult to establish a charge of 
perjury.” 

(5.) Falsehood must be material to tbe cause. 

Slight divergencies from facts proved will not 
support a charge of perjury. But the statement is 
material if it relates to the conduct or credibility of 
other witnesses.* 

(6.) Falsehood must have been emitted on oath, 
or equivalent affirmation. 

The oath must be the usual one, in name of the 
Deity, or the affirmation allowed in all cases as 
equivalent thereto. The oath may be in reference 
or m causa; but not a mere promise, or affidavit 
before a magistrate, or oath de fideli administra- 
tione. 

Proof of Perjury.—Tbe prosecutor must prove 
the true state of facts, and that the deposition con- 
tradicts these. If the judge suspects the truthful- 


1 Hume, i. 368; Alison, i. 467. 4 Hume, i. 369; Alison, i. 

2 Ibid., 51 & 52 Vic. c. 46. 474; Monaghan, 1844, 2 Broun, 

Seka, 4. Soo Albeo, i 82; Gallocher or Boyle, and 

9; Brown, 1843, 1 Broun, thers, 1859, 3 Inv. 440 ; Max- 
> a9 :) 

5. 


46 
59 well, 1865, 5 Irv. 65. 


SPECIAL CRIMES. 61 


ness of the witness, he may ask him to sign the 
notes of his evidence, and this is the best proof at 
the trial for perjury. If this has not been done, 
the perjury may be proved pro ut de jure. 
Forwm.—If pursued under proper indictment, Forum. 
the offence must be tried in the Criminal Court. 
If the crime occurs in a Court of Session process, 
that Court may try the offender summarily, and 
punish him. 
Indictment.—Under the Act of 18871 it is not Indictment. 
necessary to use the word “perjury” in the charge. 
The form of indictment given is :—‘ You being 
sworn as a witness in a civil cause, then proceeding 
in the Sheriff-Court, deponed (here set forth the 
statements said to be false), the truth, as you 
knew, being that (here state the true facts).” 
Punishment.—Penal servitude or imprisonment, Punishment. 
to which is added a declaration of infamy, and 
incapability of holding any public trust or office, or 
of sitting on a jury.’ 


PREVARICATION UPON OATH. Prevarication 
upon oath. 


If the truth is wilfully concealed, by equivocal 
answers, vacillation, &c., the offence may be sum- 
marily punished by the judge before whom it Punishment. 
takes place, usually by a short term of imprison- 
ment. 


150 & 51 Vic. c, 35, Sch. A. 2 Roberts, 1882, 5 Coup. 118. 
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Minor OFFENCES, BY MAKING FALSE OATHS 

oR AFFIRMATIONS. 

In certain oaths and affirmations there is no 
appeal to the Deity, nor affirmation held by law to 
be equivalent thereto; and so there may be no 
charge of perjury under such oaths and affirmations. 
It is competent, however, to punish as fraud, false- 
hoods made under such oaths and affirmations. 

Punishment.—Fine or imprisonment. 


SUBORNATION OF PERJURY. 

This offence consists in counselling or instructing 
any one to commit perjury, if such perjury is 
actually committed.? It does not matter whether 
or not the deponent knew the truth of what he was 
asked to swear to. The mode of subornation is of 
no consequence. 

Attempt to suborn is punishable, if the attempt 
has been made overtly and palpably.’ 

Indictment.—Under the Act of 18874 the form 
given is:—‘ You did suborn James Carruthers, 
scavenger, 12 Hercles Street, Edinburgh, to depone 
as a witness in the Sheriff-Court of Edinburgh, 
that (here set forth the statements said to be false), 
and he did (time and place) depone to that effect, 


1Macd. 211; M/‘Lachlan, 486; Macd. 211. 
1837, 1 Swinton, 528; Barr, Sa. 


1839, 2 Swinton, 282. ae . 
a Hames 1661 sescnn ee 50 & 51 Vic. «. 385, Sch. A. 
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the truth, as you knew, being (here state the true 
facts).” 

Punishment.—Subornation is punished as per- Punishment. 
jury; but infamy does not follow attempt to suborn. 


Sub-Division (3.)—Offences against Religion, Sub-Div. (3.) 


Morality, and Public Economy. pee 
gi 


Hume treats, under this head, the offences "eligion &e. 
of heresy, non-conformity, popery, offences by Obsolete 
Episcopals, intrusion into churches, simony, bar- °#°es 
ratry, and witchcraft.2 All these offences are now 


obsolete. 
BLASPHEMY. Blasphemy. 


Verbal blasphemy is now punishable, summarily, Verbal. 
as a breach of the peace.’ 
The higher Courts would, probably, take cognis- Written. 
ance of published blasphemous works which con- 
tained scurrilous attacks on Holy Writ or the 
doctrines of Christianity.‘ 
Punishment.—Imprisonment or fine, or both.® Punishment. 


PROFANITY. Profanity. 


Cursing and swearing will be dealt with, sum- Cursing. 


1 Walker, 1838, 2 Swinton, 643; Paterson, 1843, 1 Broun, 


69; but see 15 Vic. c. 27. 629 ; Robinson, 1848, 1 Broun, 
2 Hume, i. 559, et seq. 590. 
3 Macd. 203. 5 6 Geo. IV. c. 47, as amended 


4 Hume, i. 571 ; Alison, i, by 7 Will, IV. and 1 NYAS, li. 
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marily, as breach of the peace.! A charge of pro- 


Breaking the fanity, by breaking the Sabbath day, would not 
Sabbath day. now be regarded as competent? But the law 
Keeping against keeping open shop on Sunday is still in 
ee °" force, although this offence cannot be dealt with 

summarily.? There must be a criminal indictment, 


Disturbance issuing by authority of the Lord Advocate. Dis- 


peuple turbance of public worship was formerly charged as 


worship. . ; 5 : 
profanity, but would now be invariably lbelled as 
breach of the peace.* 

Gambling and GAMBLING AND BETTING OFFENCES, 

betting bay so 

offences at At common law it is criminal to keep open a 


common law. gommon gaming-house for games of chance and 


profit to the proprietor.® The Acts of 1739 and 
1745° against gambling-houses are not applicable 
to Scotland. 
Under Actsof Under Acts of 1853 and 1874" it is criminal :— 
1853 and1874. (1) To use premises for betting purposes, the 
penalty being imprisonment for period not exceed- 


ing six months, with or without hard labour. But 


1 Macd. 204. 5 Macd. 205; Greenhuff and 
2 Hume, i. 573; Prentice and others, 1838, 2 Swinton, 128. 
Newbigging, 1843, 1 Broun, 561. 6712 Geo. IL., 01283 18 ‘Geos 
3 Bute, 1870, 1 Coup. 495; Il. c. 34. 
Nichol, 1887, 1 Wh. 416. CONG we aly NAR, oy IDM), ys 
4 Fraser, 1839, 2 Swinton, amended by 37 & 38 Vic. c. 153, 
436 ; 1587,¢. 27; Dougall, 1861,  Henretty, 1885, 5 Coup. 703. 
4 Irv. 101, 
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a gate-money race course does not come under the 
Acts, 

(2.) To receive deposits on bets on horse races, 
or other sports, and promising payment on betting 
contingencies, the penalty being imprisonment for 
period not exceeding three months, with or without 
hard labour. 

(3.) To advertise premises for betting, or induce 
persons to go there to bet, the penalty being 
imprisonment not exceeding two months, with or 
without hard labour. 

(4.) To advertise information or advice as to a 
bet, the penalty being imprisonment not exceeding 
two months, with or without hard labour. 

By Act of 18691 it is enacted that card sharpers, 
thimblers, &c., found in public place with their pro- 
fessional implements in possession, or who are, in 
such place, cozening or cheating, or attempting to do 
so, shall be liable to two months’ imprisonment, and 
to be ordered to restore any property got by the 
offence, and, on failure to restore, to two months 
additional imprisonment. 


LOTTERIES. 


Unlawful lotteries may be proceeded against by 
the public prosecutor. 
Punishment.—A fine in Exchequer. 


1 32 & 33 Vic. c. 87, § 4. 


Act of 1869. 


Lotteries. 


Punishment. 


Division 2,— 
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DIVISION 2.—CRIMES AFFECTING INDIVIDUALS. 


Sub-Division (1.)—Offences against the Person. 


HomMIcIDE. 


Homicide is the killing of a self-existent human 
being by another human being. Certain rules 
apply to all kinds of homicide.—1. The human 
being that is killed must be distinctly self-existent. 
Destruction of an unborn, or partially born child is 
not homicide." 

2. The killing must be the act of a self-existent 
human being. If the immediate cause of death is 
the attack of a ferocious animal, the owner, if he 
has hounded it on, is regarded as the actual agent. 

3. The injury inflicted must be real, and the cause 
of the death. The death must not be too remote 
from the injury, otherwise the presumption is in 
favour of another cause of death.” 

4, The accused takes the risk of the deceased’s 
state of health, age or sex, at the time the injury 
was inflicted.? 

5. The accused is also responsible for the result 
of medical or surgical treatment to which the injured 
person is subjected. Even if the treatment is 


' Hume, i. 186; Alison, i.71; Houston, 1883; Bell’s Notes, 
Macd. 120; Macallum, 1858, 70. 
3 Irv. 187. ° Hume, i. 183; Alison,i. 71; 
2? Hume, i. 181; Alison, i.146; Smith, 1858, 3 Irv. 72. 
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unskilful, if it has been in good faith, and the wound 
originally a dangerous one, the accused will be held 
guilty of the death. 
to this rule of law—(a.) If an injury not mortal has 
been rendered fatal by the flagrant misconduct of 
the deceased ;? (b.) If a wound not dangerous has 
been rendered mortal by mal-regimen or grossly 


There are two valid defences 


unskilful treatment by the deceased or his medical 
attendants.° 

6. The accused is responsible if death results from 
But it 
is a good defence to establish that the supervening 


disease directly brought on by the injury.* 


disease was contracted in the hospital, or that totally 
unexpected consequences followed upon judicious 
treatment.® There is no rule in Scotland, as there 
is in England, limiting responsibility for death 
to year and day subsequent to the injury inflicted. 

7. The accused is responsible though the person 
killed was on death-bed. 

8. If witnesses combine to swear away a man’s 
life, this is homicide.°® 

9. There is homicide if the deceased, owing to 


1 Hume, i. 185; Alison, i. 150; 
Johnstone, 1831, Bell’s Notes, 
69 ; M‘Millan or Shearer, 1851, 
J. Shaw, 468 ; M‘Glashan, Bell's 


Notes, 69; Williamson, 1866, 
5 Irv. 326. 
2 Flinn and M‘Donald or 


Brennan, 1848, J. Shaw, 9. 


° Williamson, supra. 


4 Hume, i. 185; Mackenzie, 
1827, Syme, 158; Jones and 
Malone, 1840, 2 Swinton, 509 ; 
Peterson and Diluca, 1874, 2 
Coup. 557; Norris, 1886, 1 Wh. 
292. 

5 M‘Millan and Lawson or 
M‘Millan, 1827, Syme, 288. 

6 Hume, i. 190. 
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2. Justifiable 
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violence or threats on part of the accused, committed 
a fatal act to avoid the threatened danger.! 
10. The mode of killing is immaterial. 
Homicide is non-criminal and criminal. 
A, Non-Criminal Homnicide.—This 


forms—casual and justifiable. 


is of two 


1. Casual Homicide.— Homicide is casual when 
it results from pure misadventure, when there was 
no intention to kill or inflict bodily harm, and when 
the killer was, at the time of the death, lawfully 
employed, and exercising due care to avoid damage 
to his neighbour? 

2. Justifiable Homicicde.—Homicide is justifiable 
when done in the necessary prosecution of what the 
killer is bound or has a right to do. The following 
cases include all which would be regarded as justifi- 
able homicide. 

(1.) Judge pronouncing death sentence, and 
magistrates and officials who, under proper warrant, 
carry it into effect.® 

(2.) Magistrates killing to suppress a dangerous 
riot. 

(3.) Officers of the law (at least criminal officers), 
with ex facie legal warrant, killing persons who 
violently resist its execution.° 


1 Hume, i. 235; Robertson, 
1854, 1 Irv. 469. 
2 A. B., 1887, 1 Wh, 532. 


3° Hume, i. 195; Alison, i. 127. 

* Hume, i. 197; Alison, i. 47. 

5 Hume, i. 197, 200; Alison, 
i, 29, 131. 
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(4.) Soldiers and sailors killing in obedience to 
orders, or in defence of their arms.! 

(5.) A woman, or a third person in her behalf, 
killing a would-be ravisher.? 

(6.) Killmg the would-be murderer of a third 
person, to prevent such murder.® 

(7.) Killing in self-defence. Here there must 
be reasonable and well-grounded fear of danger to 
life to make the homicide justifiable. And the 
killing must be the only means of avoiding the 
danger. 

If other means of escape, such as flight, are 
open, and are not taken advantage of, the homicide 
is not justifiable. Nor is it justifiable, if the sur- 
vivor be in any manner to blame for the result, as 
by offering to fight, or by giving provocation. 

(8.) Killing in defence of property. There must 
be fear of violence and personal danger to make 
killing justifiable.° Thus it is justifiable homicide 
when one meets the attack of a robber or house- 
breaker by night by killing. But one is not 
justified in killing a thief, or even a robber or 
housebreaker in the act of flight. 

B. Criminal Homicide.—There are two classes 
here also—Murder and Culpable Homicide. 


1 Hume, i. 205; Alison, i. 39; 4 Hume, i. 223; Alison, i. 132 ; 
Hawton and Parker, 1861,4 Irv. 1661, c. 22; M‘Anally, 1836, 1 
58. Swinton, 210. 

2 Hume, i. 218; Alison, i. 135. 5 Hume, i. 217 ; Alison, i. 136, 


3 Hume, i. 218; Alison, i. 133. 1661, ¢, 22. 


B. Criminal 
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Two classes. 


1. Murder. 
Distinction 
between mur- 
der and culp- 
able homicide. 
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1. Murder.—The distinction between murder and 
culpable homicide is that in the former there is 
wilful and malicious intent to kill, or wicked reck- 
lessness as to consequences,! in the latter the mali- 
cious purpose and abandoned depravity as to results 
are absent. 

If there are no exonerating circumstances it is 
murder to kill with intent :— 

(1.) To cause the death of any person. 

(2.) To cause grievous bodily injury to any person. 

(3.) To cause death or dangerous injury to B, 
although C was the intended victim. 

(4.) To do anything with an unlawful object, death 
being a likely result, though there was no intent 
to injure any one. 

(5.) To do grievous bodily injury to facilitate 
the commission of a serious crime, or aid the escape 
of the offender. 

The mode in which murder is committed is 
immaterial. Thus it may be by :— 

1. Personal Violence.—There is no distinction 
between lethal and non-lethal weapon; nor is it 
essential that a weapon be used at all.2 The deed 
may even be done without show of violence, as by 
pushing a person over a precipice, or cutting a 
rope.° 


1 Hume, i, 254; Alison, i. 2, 3 M‘Callum and Corner, 1853, 
2 Hume, i. 261; Burke and 1 Irv. 259. 
M‘Dougal, 1828, Syme, 345. 
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2. By Poisoning.—The poison may be intro- 2. Poisoning. 
duced into the body at any locality thereof. The 
drug need not be noxious in general ; it is enough 
that the victim’s particular condition makes it hurt- 
ful, and that the accused knows this.! , 
3. By death resulting from the commission of 3, Death re- 


a serious crime.—If death results from procuring sulting from 
commission of 


abortion, from fire-raising, robbery, wrecking, &c., sseriouserime 


g, 
there is murder.” 

Defence of provocation.—Verbal abuse, jostling, Defence of 
or throwing filth do not justify retaliation by Provecatio. 
assault, and even a blow from the hand will not A blow. 
reduce the crime to culpable homicide if the assailant 
is slain.? The violence offered must cause reason- 
able alarm to justify the extreme retaliation of 
homicide.t However great the provocation, it is 


no defence to a charge of murder if an interval has Interval sup- 
5 ervening. 

n. 

: ey : ; ) : Excessive 

And if retaliation is excessive in proportion to the retaliation. 


elapsed between the provocation and retaliatio 


provocation received, the crime will be murder.® 
Indictment.—The Act of 18877 gives the follow- Indictment. 
ing forms :— 
. . . You did assault Theresa Unwin, your wife, 
and did beat her, and did murder her. 


1 Hume, i. 289. > Hume, i. 252 ; Alison, i. 8; 
2 Reid, 1858, 3 Irv. 235; Alison, 1838, 2 Swinton, 167. 
Kerr, 1860, 3 Irv. 645. 6 Hume, i. 252; Alison, i. 9; 
3 Hume, i. 223, 247 ; Alison, Burnett, 46. 
1,12; Wright, 1835, 1 Swinton, 6. 750 & 51 Vic. ¢. 35, Sch. A. 


4 Hume, i. 247; Alison, i. 7. 


Punishment. 


2, Culpable 
homicide. 


Two classes. 


(1.) Intent to 
kill. 
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You did stab Thomas Underwood, baker, 
of Shiels Place, Oban, and did murder him. 

You did administer poison to Vincent 
Wontner, your son, and did murder him. 

You did strangle Mary Shaw, millworker, 
daughter of John Shaw, residing at Juniper Green, 
in the county of Midlothian, and did murder 
Nev eh aacc 

Punishment.—The punishment of murder is 
death, and confiscation of moveables. 

2. Culpable Homicide.—In this case there is 
guilt, but not murderous guilt. 

The numerous cases falling under this head may 
be divided into two classes :— 

(1.) Where there is intent to kill. 

(2.) Where there is no such intent. 

(1.) Intent to killa.) Where there is mental 
weakness or disease not inferring complete irrespon- 
sibility there is culpable homicide, when the same 
crime, in a person of sound mind, would be murder.! 

(b.) There is culpable homicide where one who 
kills in self-defence was himself the cause of 
the quarrel. 

(c.) There is culpable homicide (and it may even 
be murder) where an official rashly exceeds his 


duty, as in firing on a mob.’ 


1 Ferguson, 1881, 4 Coup. Coup. 598. 
552; Thomson or Brown, 1882, 2 Hume, i. 216 ; Alison, i. 110. 
4 Coup. 596; Gove, 1882, 4 
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(d.) There is culpable homicide when moderation 
in retaliation for an injury is exceeded, or when one 
chooses to kill to avoid attack when other ways of 
escape are open.! 
(e.) There is culpable homicide when a husband 
instantly kills his wife’s seducer, when the couple 
are caught in the act of adultery.? 
(2.) No wntent to kill.—(a.) The intent may (2.) No intent 
have been to inflict a minor injury—e.g., a slight *° 
blow. 


_(6.) The accused may have been engaged in a 


If death results there is culpable homicide. 


lawful act, but the homicide may be culpable, 
This 


includes the great variety of accidents arising from 


owing to recklessness, or to neglect of duty.‘ 


carelessness of railway or steamboat officials, or 
occurring in the management of vehicles, machinery, 
&e, 
The fault of the accused must directly be the 
cause of the death ; but any substantial blame is 
sufficient to make the killing culpable homicide. 
Indictment. — The Act of 1887° gives this Indictment. 
form:—You did, when acting as railway signal- 
man, lower a danger signal and allow a train to 
enter on a part of the line protected by the signals 


note 6. 
4 Hume, i. 192, 2373 Alison, 


1 Hume, i. 218, 225 ; Alison, 
i. 102. 


2 Hume, i. 245. 

3 Hume, i. 234; Alison, i. 
97; Grace, 1835, 1 Swinton, 
14; Macd. 183 and cases in 


i. 118 ; Macd. 136, and cases in 
notes, 2, 8, 4, and 5 ; 137,notes 1, 
2, 3; 138, notes 1-6. 

5 50 & 51 Vic. c. 35, Sch. A. 
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under your charge, and did cause a collision, and 
did kill William Peters, commercial traveller, of 
Brook Street, Carlisle, a passenger in said train. 

Punishment. — Imprisonment or penal servi- 
tude. 


AtTtEMPT TO MuRDER. 


Intent to murder may be libelled as an agegrava- 
tion of assault ; but it is competent, both at common 
law' and under the Act of 1887,? to charge attempt 
to murder as a substantive offence. This is the 
proper form of indictment in cases where, as in 
poisoning, there is no outward sign of personal 
violence. The punishment is arbitrary. 

Under an Act of 1829° it is a capital crime, 
wilfully, mahciously, and unlawfully to do any of 
the following acts against any of Her Majesty’s 
lieges :— 

1. Shooting at such persons. 

2. Presenting loaded firearms, and attempting 
to discharge them. 

As to these offences, it is to be noted—(1.) That 
no special intent is required by the Act ;* that 
“loaded” does not necessarily mean charged with 


1 Hume, i. 28; Macd—148 ; 4 Robertson, 1838, Bell's 
Alcorn, 1827, Syme, 221; Tum- Notes, 67; Blair, 1836, Bell’s 
bleson, 1863, 4 Irv. 426; Cos- Notes, 68; Burn and others, 


tello, 1882, 4 Coup. 602. 1842, 1 Broun, 1; Duncan, 1845, 
2 50 & 51 Vic. c. 85, $61. 2 Broun, 455, 
° 10 Geo, IV. c. 88, §§ 1, 2. 
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powder and lead; gunpowder and paper is enough;! 
(3) that injury need not have taken effect. 

3. Stabbing or cutting with intent to murder, 3. Stabbing 
maim, disfigure, disable, or to do some other % “ting: 
grievous bodily harm. 

4, With lke intent, administering or causing to 4. Adminis- 
be administered to, or taken by, any of the lieges, oe poisom, 
‘any deadly poison, or other noxious or destructive 
subject or thing.” 

As to these offences, it is to be noted that the 
injury must be actually done. 

5. Attempting to suffocate, with intent to murder 5. Attempt- 


: : -)_ ing to suffo- 
or disable, or to do some other grievous bodily ° °° ™ 


cate 5 
harm. 
6. With like intent, attempting to strangle, 6. Or strangle ; 
7. With lke intent, attempting to drown. 7. Or drown. 


As to these offences, it is to be noted—(1) That 
injury need not have taken effect; (2) that the 
intent must be plainly shown. 

8. Throwing at or otherwise applying a corrosive 8. Throwing 
substance calculated to injure the human frame, ea ang 
with intent, as in the previous cases, and with the 
result that any of the lieges is injured in the 
manner intended. 

As to this offence, it is to be noted—(1) That 
injury must have been done; (2) that it must be 
serious or grievous injury;” (3) that the actual 


1 Blackwood 1858, 1 Irv. 223. 2 Wood, 1836, 1 Swinton, 288, 
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victim need not have been the person for whom 
the injury was intended.! 

No capital sentence is competent under the Act 
if it appears, from the circumstances of the case, that 
the offence would not have amounted to murder had 
the victim died. 


ProcurinGc ABORTION. 


This is criminal if done feloniously, and not as a 
necessary medical operation. It is immaterial 
whether the means used are drugs or instruments.’ 
An unsuccessful attempt is criminal, The persons 
who may be charged with the crime are—(1) The 
medical man who feloniously furnishes or uses drugs 
or instruments; (2) the woman aiding and abetting 
in the crime, or herself taking drugs to procure 
abortion ;? (3) any third person aiding in the com- 
mission of the crime. 

Punishment.—Penal servitude or imprisonment. 


CONCEALMENT OF PREGNANCY. 

, A statutory or presumptive homicide was estab- 
lished by Acts of 1690 and 1809.4 Under the 
former statute the crime was held to be child- 
murder, and the punishment was death ; under the 


1 Dewar or Beaton, 1842, 1 3 Irv. 235. 


Broun, 313, 3 Macd. 153, but see Webster, 
2 Hume, i. 186; Alison, i, 1858, 3 Irv. 95. 
629; Macd. 152; Reid, 1858, 4 1690, ¢.21; 49 Geo. ITI.c. 14. 
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later Act the crime was presumed to be culpable 
homicide, and the penalty was reduced to imprison- 
ment. It was, and is, immaterial whether the 
woman be married or unmarried.! The following 
points have to be established to bring a case under 
the statute :— 


1. The fact of pregnancy must be concealed by the 1. Pregnancy 
must be con- 
cealed during 
(1.) Disclosure to any one, even the father,? and whole period. 


woman during the whole period of pregnancy. But— 


for any purpose, even though such be criminal,’ is 
sufficient. 

(2.) It makes no difference that disclosure is Disclosure. 
extorted, as by a kirk-session.* 

(3.) Language or conduct implying admission is 
held to be disclosure—e.g., a denial given in such 
a tone as implies confession,’ open preparation of 
clothing, &c. 

(4.) It is immaterial at what period, early or 
late, of pregnancy the disclosure was made.° 

(5.) Proof that the whole period of pregnancy 
has run is not required.’ All that is necessary is 
that there should be proof that pregnancy has 
lasted a sufficient time to make the birth of a 
live child possible.® 


1 Hume, i. 298; Alison, i. > Skinner, 1841, Bell’s Notes, 
157 ; Macd. 147. 80. 

2 Gall, 1856, 2 Irv. 366 ; Kiel- 6 Hume, i. 295. 
lor, 1850, J. Shaw, 576. 7 Hume, i. 297. 

3 Macd. 148. 8 Brown, 1837, 1 Swinton, 482; 


4 Hume, i. 296; Alison,i.156. Punton, 1841, 2 Swinton, 572. 
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2. Woman 2. The woman must have failed to call for and 
must have 
failed to call 
for anduse that she was pregnant, but has made no preparations 
help in the 
birth. 


use help in the birth.t If she has made known 


for and called for no assistance at the birth of the 
child, which in consequence died of suffocation, the 
crime is culpable homicide.? 

3. Child must 3. The child must be found dead, or be missing. 


be found dead Indictment. — The Act of 1887% gives this 
or be missing. ; ; 
Indictment. form:— ... You were delivered of a child now 


dead or amissing, and you did conceal your preg- 

nancy and did not call for or use assistance at the 

birth contrary to the Act 49 Geo. III. c. 14. . 

- Punishment. Punishment.—Imprisonment, not exceeding two 
years. 

Assault. ASSAULT. 

Assault is an intentional physical attack upon 
the person, either seriously threatened or actually 
accomplished.* 

TAC ust be 1, The assault must be intentional. Injury 

intentional. accidentally caused cannot be charged criminally as 
assault.® 

® “Mast be 2. The attack made must be physical or external. 

physical or Mere words, however vituperative and hurtful to 

mae the feelings, can never come up to assault. 

3, Mayconsist 98. The assault may consist merely in violent 


HOES threats or gestures. If these are seriously meant, 
violent threats 
Ce Sest utes. 1 Hume, i297; Alison,i.157. 4 Macd. 153. 

2 Martin, 1877, 3 Coup. 379. > Keay, 1837, 1 Swinton, 543; 


3 50 & 51 Vic. c. 35, Sch. A. Roy, 1839, Bell’s Notes, 88. 
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and are of such character as to put the assailed 
person in bodily fear, this is assault. Thus it 
is assault merely to present a pistol at another, 
even though it is uncocked and unloaded, unless 
this fact was known to the person attacked.? 

4. The attack may be actually accomplished. 4. Attack may 
In this case, the extent of the ey done is nee 
immaterial. Even to spit upon another intention- 
ally amounts to assault.? And the assault may be Indirect 
indirect, as by hounding a dog on a person, or **"" 
frightening the horse he rides and making it 
bolt.4 


Provocation.—Spoken words or writings do not Provocation. 
Spoken or 
written words. 


justify assault, but they may mitigate the punish- 
ment. But, to be pleaded as palliatives, the 


provocation must be recent—in the case of spoken Provocation 


ene : ca 
language, within not more than a few hours,® in the ™™*’ °° 
to) faye) 2 recent. 


case of writings, with no longer interval than a few 

days.’ If the provocation is by blows, this justifies Retaliation 
retaliation in kind, provided it be not protracted aS 
after the aggressor is disabled. But a blow with 


the fist is no excuse for a stab in retaliation.® 


1 Trving, 1833, Bell’sNotes,88. 1854, 1 Irv. 533. 


Hume, 1, 443; Alison, 1. > Hume, 1. 883; Alison, i. 
175; Dewar and others, 1842, 176. 
1 Broun, 233; Morison, 1842, 6 Stewart and others, 1837, 
1 Broun, 394. 1 Swinton, 540. 

® Cairns and others, 1837, 1 7 Cameron, 1832, 5 Deas and 
Swinton, 597. Anderson, 257. 


4 Keay, supra; Kennedy, 8 Hume, i. 334; Alison, i. 177. 
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Assault is aggravated in the following cases :— 

(1.) In the intent—e.g., intent to rob, ravish, 
kill, do grievous bodily harm.! | And the Act of 
1887? provides that under an indictment which 
charges a crime which imports personal injury 
inflicted by the person accused, resulting in death 
or serious injury to the person, the person accused 
may be lawfully convicted of the assault or other 
injurious act, and may also be lawfully convicted 
of the aggravation that such assault or other 
injurious act was committed with intent to commit 
such crime. 

(2.) In the mode—e.g., with firearms, by stab- 
bing or cutting, by throwing acids.° 

(3.) From the extent of the injury—e.g., danger 
to life, to the effusion of blood, &e. 

(4.) From the place where the assault was 
committed—e.g., in the presence of the sovereign, 
in the Supreme Courts of Justice, &e. 

(5.) From the relation of the parties to one 
another, or the quality of the victim—e.g., assault 
on a parent or wife, upon magistrates, officers of 
the law on duty, &c.4 

Indictment. — The Act of 1887° gives the 


following form:— ... You did assault Hector 
1 Macd. 156 and notes 3, 4, 5, 4 Macd. 158-161 and notes to 
6, 7; 157 and notes, these pages. 
250 & 51 Vie. e. 35, § 61. 5 60 & 51 Vic. ¢. 35, Sch. A. 


° Macd. 158 and notes 1-6. 
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Morrison, carter, of 20 Buccleuch Street, Dalkeith, 
and did beat him with your fists and with a stick, 
and did break his arm. . 
Punishment.—Penal servitude or imprisonment, Punishment. 
or, in trifling cases, a fine. 


STELLIONATE. Stellionate. 


This term has not been in use since 1842, and Term now 
may now be regarded as obsolete.1 It denoted a Pslete- 
real injury to the person of a serious nature, such as 
severe burning, thrusting needle into the eye, or any 
grave injury which took effect internally, as through 
the operation of drugs. ? 


BEATING AND CURSING PARENTS. Beating and 
cursing 
By an Act of 1661,° it is a capital crime on the parents. 
part of a person over sixteen years of age who is 
“not distracted ” to beat or curse father or mother 
by consanguinity. The beating had to be violent 
and the cursing in strong terms in order to bring 
the offence under the terms of the Act.* It is 
unlikely that an offence of this nature will ever 
again be indicted under the statute. 


1 Maced. 162. Brown and Lawson, 1842, 1 
2 Hume, i. 328; Alison, i196; Broun, 415. 
Ogilvies, 1830, Bell’s Notes, 89; 2711661),.c. 20; 


Buchan, 1840, Bell’s Notes, 90; 4 Hume, i. 324; Macd. 163. 
G 
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HAMESUCKEN. 


This crime consists in seeking a person in his 
dwelling-house and seriously assaulting him there, 
the house having been entered with this intention.1 

1. The assault must be serious either in effect or 
intention. Vituperative language or insulting con- 
duct is not hamesucken. But the crime has been 
committed though an attempt to injure has been 
unsuccessful, provided serious harm was originally 
intended. And it is hamesucken if the inmate of 
a house is concussed by violent threats into signing 
an obligation. ? 

2. It must be the actual dwelling-house of the 
person attacked which is entered ; so that no hame- 
sucken can take place in an outhouse or shop, or in 
an inn between the hours of opening and closing.® 

3. The entering may be actual or constructive. 
It is hamesucken to fire into a house from without, 
or to drag the inmate out at the window and then 
assault him, or to attack a person who through fear 
leaves his house in order to evade his assailant. 
But it is not hamesucken if the inmate of the house 
is enticed by artifice to leave it, and is then assailed. 
The mode of entry into the house is immaterial.‘ 


1 Hume, i. 315; Alison, i, 201; Stewart, 1827, Syme, 236. 
Macd. 164; Williamson, 1853, 3 Hume, i. 312; Alison, i. 
1 Irv, 244. 201. 


> Hume, i. 320; Alison, i. 200; + Hume, i. 316; Alison, i. 208. 
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4. The purpose of the seeking must have been 4. The pur- 
h Pose of the 
seeking must 
another object, such as theft, and, when discovered, have been to 
do personal 
violence. 


to do personal violence. If the assailant came wit 


attacked the inmate of the house, there is no hame- 
sucken.! 

Punishment.—Originally this offence was capital, Punishment. 
but would now be visited with penal servitude or 
imprisonment. 

THREATS. Threats. 


1. A verbal threat is as criminal as a written 1. Verbal and 
threat if it is seriously meant and the evil threatened “™t*™ 
is substantial.? Thus it is undoubtedly criminal to 
threaten in words to put a man to death or burn his 
house, and this may be punished though the person 
who used the threats had no intention of carrying 
them into effect. In the case of a threatening 
letter the crime is complete when the letter is 
despatched, though it never reach the person for 
whom it was intended.® 

2. If the object of the threat is to blackmail 2. Blackmail- 
or concuss, it is no defence to urge that money ines 
demanded was justly due.* And in the case of a 
letter threatening to accuse of crime, it is no defence 


to offer to prove the truth of the contents of the 


1 Hume, i. 319; Alison, 1.199. Ross, 1844, 2 Broun, 271; Smith, 
2 Hume, i. 135; Alison, i. 443; 1846, Ark. 4; Hunter and others, 

Macd. 175; Miller, 1842, 4 Irv. 1838, Bell’s Notes, 111. 

238. 4 Crawford, 1850, J. Shaw, 
3 Hume, i. 439; Alison, i.576; 309. 

Ledingham, 1842, 1 Broun, 254; 


Punishment. 


Intimidation 
of workmen. 


Punishment. 


Breach or 
neglect of 
duty. 

1. Where in- 
jury does not 
require to be 
libelled. 

(1.) At com- 
mon law. 
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letter, and it is unnecessary for the prosecutor to 
establish their untruth.1 
Pumishment.—Penal servitude or imprisonment. 


INTIMIDATION OF WORKMEN. 


By Act of 1875? it is made criminal to do the 
following acts with the object of compelling any 
person to abstain from doing, or to do any act which 
such person has a legal right to do or abstain from 
doing—(1.) Using violence or intimidating him or 
his wife or children; (2.) Following him; (3.) 
Hiding his tools or property ; (4.) Watching or 
besetting his house or workplace ; (5.) Following 
him with two or more other persons in a disorderly 
manner. 

Punishment.—Imprisonment for a term not 
exceeding three months, with or without hard labour. 


BREACH oR NEGLECT oF Duty.® 


It is necessary to distinguish two classes of cases 
—1. Where injury to the person does not require 
to be libelled. 

(1.) At common law, magistrates and public 
officials may be punished for flagrant neglect of 
duty, though no actual injury to the public service 


1 M‘Ewan, 1854, 1 Irv. 520. 34 & 35 Vic. c. 32. 

2 38 & 39 Vic. c. 86,§ 7. See 3 Hume, i. 410; Alison, i. 634; 
also the Criminal Law Amend- Macd. 191. 
ment (Violence, &c.) Act, 1871, 
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shall have ensued.1_ So also reckless riding or 
driving, or racing steamers, or discharging fire- 
arms in public places, may be punished at common 
law.? 

(2.) Certain statutes—e.g., Merchant Shipping (2.) By 
Acts,? Factory Acts,t Coal Mines Regulation Act,® statute 
—lay down regulations, breach of which entails 
punishment though no actual injury has ensued. 


2. Where injury to the person must be libelled 2. Where in- 
jury must be 
libelled and 
there is not manifest wilfulness or gross reckless- proved. 


and proved. Actual injury must be charged where 


ness.© Thus it is necessary to aver and establish 

personal injury in cases of careless steering or of 

driving or riding on wrong side of the road. 
Punishment.—Penal servitude, imprisonment, or Punishment. 

fine. 


BREACH OF CONTRACT TO THE DANGER Breach of con- 


OF THE LiEcEs. trasherhe 
danger of the 
By Act of 18757 it is punishable—(1.) To lieges. 
5 c Act of 1875. 
break a contract of service, knowing that the result 


1 Smith, 1827, Syme, 185; 482. 


Adie, 1843, 1 Broun, 601; Ma- 441 & 42 Vic. c. 78, and 46 
culloch, 1828, Bell’s Notes, 106. & 47 Vic. c. 56. 

2 Smith and M‘Neill, 1842, 5 35 & 36 Vic. c. 76. 
1 Broun, 240; Henderson and 6 Young, 1839, 2 Swinton, 
others, 1850, J. Shaw, 394. 376; Simpson, 1864, 4 Irv. 490; 


317 & 18 Vie. c. 104, § 239; Finney, 1848, Ark. 432; Latto, 
34 & 35 Vie.c.110, §11; Cardno, 1857, 2 Irv. 732. 
1854, 1 Irv. 366; Martin, 1858, 7 38 & 89 Vic. c. 86; Macd. 
3 Irv. 177; Watt, 1873, 2 Coup. 175. 


Punishment. 


Abduction. 


Punishment. 


Cruel treat- 
ment of 
persons, Xc. 
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will be to stop the water or gas supply of any 
place.? 

(2.) To break a contract of service, knowing that 
the result will be danger to persons or to valuable 
property.” 

Punishment.—Fine not exceeding £20, or impri- 
sonment not exceeding three months, with or without 
hard labour. 

ABDUCTION. 

This is the forcible carrying off and confining, 
without lawful authority, women for the purpose of 
outrage or marriage, witnesses in judicial proceed- 
ings, municipal or parliamentary voters, or, in short, 
any person whomsoever.? 

Punishment.—Penal servitude or imprisonment. 


CruEL TREATMENT OF PERSONS, &c. 


If a person has power over another, or a duty 
of taking care of another, and grossly neglects or 
cruelly ill-treats the dependent, he is guilty of an 
offence. Sick persons and children are peculiarly 
liable to neglect and ill-usage.* 


1 38 & 39 Vic. c. 86, § 4. ning and Higgins, 1847, Ark. 

2 Ibid. § 5. 321; Lambert, 1839, Bell's 

® Hume, i. 310; Alison, i, 226; “Notes; 81): Craw, 1839, 2 Sw n- 
Macd. 170; Maclachlan, 1831, © 4493 Robertson, 1841, 
Bell’s Notes, 86. Bell’s Notes, 82; Gemmell, 

4 Macd. 171; Fairweather or Biren ee 
and Young, 1842, 1 Broun, 309 ; 1868. 1 Fis : 123 bade cies 2) 
Fay, 1847, Ark. 397; M‘Man- , Eageaks 
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Punishinent.—Penal servitude or imprisonment. Punishment. 

By Act of 1875,1 a master who has a duty to Apprentices. 
provide food, medicine, &c., to an apprentice and 
fails to do so, the result being that health is 
impaired, is liable to imprisonment not exceeding 
six months, with or without hard labour. 

By the Prevention of Cruelty to Children Act, Cruel treat- 
1889,’ provision is made for the punishment of ment of 
ill-treatment and neglect of children and_ their gen 
over-employment. The Court has the power of 
disposing of boys under fourteen, and girls under 
sixteen when their proper guardians are unfit. 

Cruel treatment of the lower animals is punished Cruel treat- 


by Act of 1850.8 ment of lower 
; animals. 
EXPOSURE AND DESERTION OF INFANTS. Exposure and 


< ; o7% desertion of 
There is no need to libel or prove actual injury, infants. 


the mere act of exposing and deserting constitutes 
the crime. Even placing the child in danger, 
without actual intent to desert, is criminal, as in 
sending the child in a basket by rail, without 
informing the officials.° 
Punishment.—Penal servitude or imprisonment. Punishment. 


1 38 & 89 Vic. c. 86, § 6. 4 Hume, i, 229; Alison, i. 162 ; 
; d f Macd. 172; Kerr, 1860, 3 Irv. 
* 52 & 53 Vie. c. 44, 8§ 2,3,5. G45 ; Macintosh, 1881, 4 Coup. 


313 & 14 Vie.c.92; Renton, 389. 
1888, 2 Wh. 43. 5 Gibson, 1845, 2 Broun, 366. 


Felonious 
drugging. 


Punishment. 


Explosives. 
At common 
law. 


Punishment. 


Act of 1883. 
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FELONIOUS DRUGGING. 


If drugs are administered so as to deprive of 
consciousness, this is criminal, though there be no 
design of further evil, and even though the sole 
intent be the perpetration of a practical joke.’ 

Punishment.—Penal servitude or imprisonment. 


EXPLOSIVES. 

This is an offence at common law, if the articles 
are put up in a manner calculated to inflict injury.? 

Punishment.—Penal servitude or imprisonment. 

By the Explosive Substances Act, 1883,? the 
following are offences :— 

(1.) Unlawfully and maliciously causing, by any 
explosive substance, an explosion of a serious nature. 
In this case, whether injury is caused to person or 
property or not, the accused shall be liable to penal 
servitude for life or imprisonment for two years.4 

(2.) Penal servitude not exceeding twenty years 
or imprisonment for two years is the penalty 
attending—(a.) Attempt to cause an explosion ; 
(b.) Making or keeping explosives with intent to 
endanger life or property.° 

(3.) Making or possessing explosives under 
suspicious circumstances may be punished by penal 


1 Maced. 1738. 2 bid. § 2) 
2 Costello, 1882, 4 Coup. 602. 5 Ibid. § 8. 
3 46 Vic. c. 3. 
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servitude for fourteen years, or imprisonment for 
two years,! 

(4.) Accessories are liable to be tried and 
punished as principals.? 

(5.) The powers given by the Explosives Act, 
1875,° to search for and seize explosive substances 
are also conferred by this Act.* 


FAaLsE ACCUSATION. False Accusa- 

By Act of 1540,> and at common law, it is Me 
crime falsely to accuse judges of corruption, oppres- Judges. 
sion, or breach of duty.® 

In the case of private persons a false accusation, Private 
to amount to a crime, must be of the most serious P°**°°"* 
character, either imputing gross immorality, or a 
false charge of crime.’ 


Punishment.—Penal servitude or imprisonment. Punishment. 


Sub-Division (2.)—Offences against Rights — Sub-Div. (2.) 
inseparable from the Person nee 
insepara 7 erson. aoainst enn 


CLANDESTINE MARRIAGE. inseparable 
from the 


By Act of 16615 as altered by Acts of 1834° person. 


= : 1 : 
and 1879," the following are offences :— een neee se 
i Marriage. 
1 46 Vic. c. 3, § 4. 1854, 1 Irv. 464; Robertson, Act of 1661. 
2 Ibid. § 5. 1870, 1 Coup. 404. 
3 38 & 39 Vic. c. 17. 7 Hume i. 343 ; Millar, 1847, 


Ark. 355; Gallocher or Boyle 
and others, 1859, 3 Irv. 440. 


8 Q 
® Hume, i 341; Alison, i | 8% : 
575; Macd. 178; Porteous, "4&5 a IV. c. 28. 
1832, Bell’s Notes, 106; Carr, 10 41 & 42 Vic. ¢, 43. 


4 46 Vic. c. 3, § 8. 
5 1540, c. 104. 


Bigamy. 


Essential 
elements of 
the crime. 

(1.) Two 
marriages. 
Neither 
marriage need 
have been 
regular. 
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(1.) Any person, whether a minister of religion 
or not, who performs the marriage ceremony with- 
out proclamation of banns or registrar’s certificate, 
may be banished from Scotland, under pain of 
death should he return. There must be some 
religious ceremony to bring the offence under the 
AG 

(2.) Any person, not being a minister, who 
celebrates a marriage, is liable to the same penalty. 
It is not necessary that the character of a clergy- 
man be fraudulently assumed, This would fall 
under the common law offence of falsehood, fraud 
and wilful imposition.” 


BIGAMY. 


Bigamy is the felonious contracting of a second 
marriage during the subsistence of a prior one. It 
is a crime by Act of 1551,° by which it is treated 
as perjury, and also at common law, under which it 
is now invariably prosecuted. 

The essential elements of the crime are :— 

(1.) There must have been two marriages, but 
neither need have been a regular marriage.? 

Thus it is no defence that there was no pro- 


1 Hume, i. 465; Alison, i. 536; Macd. 196. 
545 5 Maced. 195. > Brown, 1846, Ark. 205 ; 


> > 

* Ballantyne, 1859, 3 Irv. Sharpe, 1848, 1 Broun, 568; 
352. Thorburn, 1844, 2 Broun, 4; 
3 1551, c. 19. Purves, 1848, J. Shaw, 124; 


4 Hume, i. 459; Alison, i, Langley, 1862, 4 Irv. 190, 
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clamation of banns preceding the prior marriage.! 
It is very doubtful whether irregular marriages, 
where declarator has not followed, could support a 
charge of bigamy.” The difficulty of establishing 
place and manner of marriage would be almost 
insuperable. But declaration de presenti before a 
magistrate, or promise subsequente copula followed 
by declarator, or marriage by habit and repute, 
similarly declared, may all be founded on. 
_(2.) The prior marriage must have been a legal (2.) Prior 


marriage, and it must have been subsisting at the ™"™8° 
, ‘, must have 
date of the second marriage.® boonilepal and 
A good defence to the charge is a decree of ee ae at 
ate 0 


divorce prior to the date of the second marriage, second. 
even though it be subsequently set aside. But a Defences. 
decree fraudulently obtained is no defence, nor are 

mere proceedings in an action of divorce.* It is 
doubtful whether impotency of spouse may be 
averred in defence. Reasonable belief that spouse 

is dead is a good defence. 

(3.) The second marriage need not be legal. (3.) Second 
Thus, the charge of bigamy will lie, though the mena 
second union be between parties within the for- 
bidden degrees of relationship.° 


1 M‘Lean, 1836, 1 Swinton, 3 Hume, i. 461; Alison, i. 
278. 537. 
2 Armstrong, 1844, 2 Broun, 4 [hid. 


251. 5 Hume, i. 462 ; Alison, i. 539. 
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Punishment. 


Incest. 


Bastards. 


Both parties 
guilty. 


Must have 
been actual 
connection. 
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Indictment.—The Act of 18871 gives this 
form :—You did, being the lawful husband of 
Helen Hargreaves, of 20 Teviot Row, Edinburgh, 
and she being still alive, bigamously marry Dorothy 
Rose, a widow, of 7 Black’s Row, Brechin, and did 
cohabit with her as her husband. . 

Punishment.—Fine or imprisonment, and, in 
grave cases, penal servitude. 


INCEST. 


Incest is the crime of carnal intercourse between 
persons within the degrees of relationship set forth 
in the eighteenth chapter of Leviticus.2_ There can 
be no incest in the case of bastards, unless it be in 
the case of a male bastard who has had intercourse 
with his mother. Formerly, it was held incestuous 
for a man to have intercourse with two sisters, or a 
woman with two brothers, without marriage, but it 
is thought that it would not be so held now.? 

If both parties are puberes, both are guilty of the 
crime, and one of the parties, if beyond pupillarity, 
cannot be adduced as a witness against the other, 
unless he or she has been charged with the crime, 
and taken as Queen’s evidence. 

There must have been actual connection between 


HO) a toil Ways, co, Bh, ise. 565 ; Macd. 198; 1567, c. 14; 
A. Lev. xvii. 14, e seq. 
4° Hume, 1, 452); Alison) i: ° Macd. 199. 
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the parties to constitute the crime of incest.1 
attempt to commit incest is a relevant charge.’ 


But 
Attempt. 

The parties must have known that they were Relationship 
related within the forbidden degrees; but, if the ™S* Dave 

2 . ; : ‘ been known 
crime is established, the onus of disproving pre- to the 
sumed relationship is thrown on the accused.® 

Punishment.—Formerly, the punishment was Punishment. 


death, now it is imprisonment or penal servitude.‘ 


parties, 


Sopomy. Sodomy, 


Sodomy is unnatural intercourse between two 
males. The passive party, if consenting, is equally Passive party 
guilty with the assailant.2 The common law offence 8™!*v- 
is never tried now, the Crown authorities getting the 
guilty person or persons out of the country. This 
the eleventh section of the Criminal Law Amend- 
ment Act of 1885.° 

Punishment. — Formerly, the punishment was Punishment. 
capital. 

BESTIALITY. Bestiality. 

This crime consists in having connection with 
lower animals,’ but, like the preceding offence, it is 
never sent to trial now. 


1 Hume, i. 452; Alison, i. 566. 

2 Simpson, 1870, 1 Coup. 437 ; 
M‘Coll, 1874, 2 Coup. 538; 50 
& 51 Vic. c. 35, § 61. 

3 Hume, i. 452; Alison, i. 565. 

211567, c. 14, 50 & 51 Vic. c. 


35, § 56. 

5 Hume, i. 469; 
566; Macd. 200. 

6 48 & 49 Vic. c. 69, § 11. 

7 Hume, i. 469; 
566; Macd. 200. 


Alison, i. 


Alison, i. 
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Punishment. Punishment.—Formerly, this was a capital crime. 


Lewd, inde- Lewp, INDECENT, AND LIBIDINOUS PRACTICES. 


cent, and § ; 

bidinens 1. Lewd Practices.—Filthy conduct towards 
practices. children is criminal, though there be no assault.’ 
anil h f females ab sof 
practices. In the case of females above twelve years ol age 


Females above there is no crime, unless there be assault.2 But if 
twelve. 


Female of 
weakintellect. may be regarded as a child in such cases. There 


a woman is of weak intellect, it is thought that she 


Boys. is no limitation of age in the case of boys.® 

2. Indecency. 2. Indecency.— Exposure of the person, to 
amount to a criminal offence, must be to the annoy- 
ance of particular persons, who must be named in 
the charge.* 

3, Aggrava- 3. Aggravations.—lIt is regarded as an aggrava- 

Hone: tion of such offences that the parties were in such 

relation to each other as that of teacher and pupil,’ 

nurse and children in her charge. It is also an 

ageravation if venereal disease is communicated to 

the child.7 


Punishment, Punishment.—Imprisonment or penal servitude. 
Dealing in DEALING IN OBSCENE Works, &c. 
obscene works, evi as : 
oe This is an offence at common law,® and, as in 
At common 
law. 1 Hume, i. 809; Alison, i. > Brown, 1844, 2 Broun, 261. 
225 ;. Macd. 200. 6 Macd. 202. 
* Philip, 1855, 2 Irv. 243. 7 Mack, 1858, 3 Irv. 310. 
> Lyall, 1853, 1 Irv. 218. 5 Macd. 203; Robinson, 1848, 


4 Mackenzie, 1864, 4Irv.570; 1 Broun, 590. 
Thomson, 1831], Bell’s Notes, 86. 
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England, no corrupt intention to debauch need be 
proved. 
Punishment.—Penal servitude or imprisonment. Punishment. 
By the Indecent Advertisements Act, 1889,! the ace 
vertisements 
following are criminal offences, which may be tried Act, 1889. 
and punished summarily :— 
(1.) Affixing, &., indecent or obscene pictures, 
or printed or written matter, to conspicuous places.” 
(2.) Sending other persons to do this.® 
(3.) Advertisements relating to venereal diseases, 
&c., affixed to a conspicuous place, are indecent 
printed or written matter.‘ 
(4.) A constable or peace officer may arrest, 
without warrant, any person found committing 
any offence against this Act.* 


RAPE. Rape. 


Rape is the carnal knowledge of a woman forcibly 
and against her will, or of a girl below twelve years 
of age,® or of an idiot,’ whether by force or not, or of 
a married woman by personating her husband.° 

The following points must be established in order 
to secure a conviction for rape :— 


152 & 53 Vic. c. 18. 6 Hume, i. 301; Alison, i. 
2 Ibid. § 3. 209 ; Macd. 167. 

3 Ibid. § 4. 7 Macnamara, 1848, Ark. 521; 
4 Ibid. § 5. Clark, 1865, 5 Irv. 77. 


5 Ibid. § 6. 848 & 49 Vic. c. 69, § 4. 
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1. Penetra- 1. There must have been penetration, but not 
vate necessarily emission.? 

2. Resistance. 2, In the case of females above twelve years of 
Women 


Annee age, there must have been resistance to the force 
employed against them. This resistance must have 
been to the utmost of their ability and sustained to 
the last.2 Carnal knowledge of a woman when 
asleep and without her consent by one not her 
husband is criminal, but is not rape.? 

3. Means used 3. The means used to overcome resistance are 


to overcome =. : : 
immaterial. It is rape to overpower a woman’s 


resistance. 
resistance by drugging.* 
4, Character 4, A woman’s bad character is no defence to a 
of woman. charge of rape. Even a common prostitute may be 
ravished.? 
Punishment. Punishment.—Formerly the punishment of rape 


was death, now it is penal servitude. 
Criminal Law ‘The Criminal Law Amendment Act of 1885° has 
Amendment for its chief objects the protection of women and 
Act, 1885. z 2 

girls, and the suppression of brothels. 
Leading The leading provisions of the Act are these :— 
prouisions: (1.) Procuration of women or girls for immoral 


purposes; penalty, two years’ imprisonment.’ 


1 Alison, i, 209; M‘Millan, Thomson, 1872, 2 Coup. 346. 
1833, Bell’s Notes, 82; Edney, 4Hume, i. 303; Alison, i. 
1833, Bell’s Notes, 83; Robert- 919, 


son, )1880), la Switone ies: > Yates and Parkes, 1851, 
Macrae, 1841, Bell’s Notes, 83. J. Shaw, 528. 


2 Hume, 1. 802 3 Alison, Tb PAN, 6 48 & 49 Vic. c. 69. 
> Sweenie, 1858, 3 Irv. 109 5 7 Ibid. § 9. 
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(2.) Procuring the defilement of women or girls 
by threats, fraud, or administermg drugs; penalty, 
two years’ imprisonment.! 

(3.) Defilement of girl under thirteen years of 
age; penalty, penal servitude. 

Attempting this crime; penalty, two years’ 
imprisonment. 

In the case of boys under sixteen years of age 
who have been convicted of this offence, the sen- 
tence may order the offender to be whipped, and, in 
addition, to be confined in a reformatory.? 

(4.) Defilement of girl between thirteen and six- 
teen years of age; penalty, two years’ imprison- 
ment. 

It is a good defence that a person charged with 
this offence had reasonable cause to believe that the 
girl was of or above the age of sixteen years.® 

(5.) Householder permitting defilement of young 
girls on his premises ; penalty, penal servitude or 
imprisonment, if girl is under thirteen years of age ; 
imprisonment, if above the age of thirteen and under 
the age of sixteen years.* 

(6.) Abduction of girl under eighteen, with intent 
to have carnal knowledge; penalty, two years’ 
imprisonment. 

It is a good defence that a person charged with 


148 & 49 Vic. c. 69, § 3. 3 Ibid. § 5. 
2 Thid. § 4. 4 Tord. § 6. 


Indictment. 


Rape. 


Attempt to 
Ravish. 


98 THE CRIMINAL LAW OF SCOTLAND. 


this offence had reasonable cause to believe that 
the girl was of, or above, the age of eighteen 
years.! 

(7.) Unlawful detention of woman or girl, with 
intent to have carnal knowledge; penalty, two 
years’ imprisonment.” 

(8.) There are provisions authorising summary 
proceedings against brothel-keepers.® 

(9.) Under an indictment charging a person with 
rape or felony under section 4 of the Act, the jury 
may find that the accused is guilty of minor offences 
under other sections of the Act, or of an indecent 
assault, and the accused will be punished accord- 
ingly.* 

(10.) Every person charged with an _ offence 
under the Act, and the husband and wife of the 
person so charged shall be competent, but not com- 
pellable witnesses at the trial. 

Indictment.—The Act of 1887° gives the follow- 
ing forms for rape and attempt to ravish :— 

Rape-— ... You did ravish Harriet Cowan, 
millworker, of 27 Tweed Row, Peebles. . . . 

Attempt to Ravish.— .. . You did attempt to 
ravish Jane Peters, servant, at Glen House, near 
Donbar ea 


148 & 49 Vic. c. 69, § 7. 4 Ibid. § 9. 
2 Ibid. § 8. 5 Ibid. § 20. 
3 Ibid. § 13. 6 50 & 51 Vic. c. 35, Sch. A. 


SPECIAL CRIMES. 99 


CLANDESTINE INJURY TO WOMEN. Glandestine 
injury to 


It is an offence at common law to take advantage es 


of a woman when she is asleep. The crime of 
having intercourse with a woman, by personating 
her husband, may also be charged at common law,} 
as well as under the Act of 18852 
Punishment.—Penal servitude or imprisonment. Punishment. 


Sub-Div. (8) 
Offences 
against pro- 
perty. 

Theft. 
Definition. 


Sub-Division (3.)—Offences against Property. 
THEFT.® 


The following definition of theft enumerates 
the essential elements of the crime, and sets forth 
the characteristics which differentiate it from 
robbery, and from breach of trust and embezzlement. 

Theft is committed when property is feloniously 
appropriated without the owner’s or possessor’s con- 
sent, and without the exercise of violence to the 
person, by one who has no special ownership in the 
property appropriated, and has not received it in 
trust under liability to account. 


1. There must be Property.A—There is no pro- 1. There must 
perty in wild animals, so that there can be no theft Pe Property: 
Wild animals, 


of these, unless they have been killed or captured.° 


1 Macd. 169; Fraser, 1847, 248 & 49 Vic. c. 69, § 4. 
Ark, 280; Sweenie, 1858, 3 Irv. 3 Hume, i. 563; Alison, i. 236, 
109; M‘Ewan, 1862, 4 Irv. 964; Macd. 18. 

227; Thomson, 1872, 2 Coup. 4 Hume, i. 77. 


ae 5 Wilson, 1872, 2 Coup. 183. 


Oysters and 
mussels, 


Immaterial 
in whom 
property is. 


Value of thing 
stolen. 


Dead body. 


Plagium. 


2. The taking 
must be 
felonious. 
Motive. 
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The theft of oysters and mussels from beds is dealt 
with by special statutes. 

The property or possession of the article stolen 
must be in another than the thief at the time of 
the theft. But, if the property is not in the thief, 
it is immaterial in whom it is, whether a corporation, 
club, person unknown to the prosecutor, or even 
another thief.’ 

The value of the thing stolen is immaterial, so 
long as it has some value, and can be regarded as 
property. A dead body not yet buried may be 
stolen, but the crime is a different one if it has been 
placed in the grave. There may be theft of a child, 
and this particular offence is known as Plagium.* 
The child must be under puberty, but it matters 
not whether it is legitimate or illegitimate, an 
orphan in the custody of guardians, or one of a 
family living with parents, and it 1s immaterial 
whether the child be enticed or forced away. 
Though the child be assaulted the crime is still 
plagium. . 

2. The taking must be felonious.—There must 
be intent knowingly to deprive another of his 
property. The motive for appropriating is imma- 
terial, provided the thief knew that he was doing 


13& 4 Vic.c 74; 10 & 11 Smith, 1838, 2 Swinton, 28. 
Vic. c. 92; Thomson and Mac- 3 ; LAE 3 
Kenzie, 1842, 1 Broun, 475. SERB IN IEE “SUES 210 

2 Hume, i, 77; Alison, i. 273; 4 Wade, 1844, 2 Broun, 288. 
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what was wrong. If there is a colourable title this Colourable 
is an excuse, but such belief must be reasonable.} ole 
There is no theft in the case of goods carried off 

under a poinding, however irregular it may be. It 

is a moot point, however, whether the owner of goods 
poinded, or condemned by the revenue officers, if he 

carried them off, could not competently be charged 


with theft. It is doubtful whether a wife can steal Can wife steal 
from her 


from her husband.? But a husband was relevantly husband ? 


charged with the theft of the proceeds of a bond 
belonging to his wife, his right to which was 
excluded by the marriage-contract.? If the appro- 
priator believes he is taking with the owner’s con- Concurrence 
currence there is no theft, provided this concurrence poe 
has not been fraudulently obtained. But there is 
theft though the owner is aware that a theft is being 
committed, and has set a trap for the thief to fall into. 
3. There must be appropriation.—There is no 3. There must 
furtum wsus in our law. An article taken for a tem- eg 
porary purpose, with the intention of returning when Temporary 
the purpose bas been fulfilled, cannot be said to be Purpose. 
stolen. But, if the intention is to take an unfair 
benefit by the abstraction of the article, there is 


theft; as where a book is taken, and copied before 


return. 
1 Sanders, 1833, Bell’s Notes, + Hume, i. 73; Alison, i. 270 ; 
20. M‘Intosh, 1841, Bell’s Notes, 
2 Kilgour, 1851, J. Shaw, 501. 295 Farquharson, 1854, 1 Irv. 


. : Qe 
3 Kilgour, supra. 512 


Mode of 
appropriation. 


A. Theft from 
the custody of 
another. 
Amotio. 


Slightest 
removal 
enough, 
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As to the mode of appropriation, there is a 
difference when the article is taken by the thief 
from another’s custody, and when it is appropriated 
when he himself has the custody. In the former 
case the taking and appropriating occur at the same 
moment ; in the latter case the taking is at one 
time and the appropriation at a later period. 

A. Theft from the custody of another.—There 
must be amotio—removal of the article by the thief. 
It is not theft if the hand of a pickpocket is dis- 
covered in a person’s pocket and held there.’ But, 
if a watch is extracted from the pocket, though it 
be attached by a chain to the person, the theft is 
complete. And it is theft though an article taken 
be immediately recovered by the owner, or be at 
once thrown away by the thief? The slightest 
removal of the article completes the crime. The 
insertion of a stick into a window and the drawing 
of articles towards the person using the stick 
amounts to theft.2 If goods are packed up, pre- 
paratory to removal, there is theft, though they be 
left on the premises.*| The removal of a receptacle, 
such as a box or till, constitutes theft of its con- 
tents.° 


1 Hume i. 70; Alison, i.265; 19; Philips and Simpson, 1832, 


Cameron, 1851, J. Shaw, 526. Bell’s Notes, 19; M‘Caughie, 
2 Lyndsay, 1829, Bell’s Notes, 1836, 1 Swinton, 205. 
19, 5 Walker, 18386, 1 Swinton, 


3 O’Neil, 1845, 2 Broun, 394. 294; Smart, 1837, Bell’s Notes, 
4 Carter, 1832, Bell’s Notes, 19. 
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B. Theft of property in the custody of the B. Thett of 

thief—(a.) Where the custody is accidental.—This Property ™ 
: ; ; the custody of 

occurs in the case of a debtor making an accidental the thief— 
(a.) Where the 


; ; custody is 
Here there is theft.! It also occurs in the case of accidental. 


payment and the creditor knowingly retaining it. 


a person finding lost property and appropriating it. 

If this is done in the knowledge that the property Lost property. 
belongs to a person known to the appropriator, there 

is theft.2 If the finder is ignorant to whom the 

property belongs, his duty is to report his discovery 

to the police. If this is not done within a reason- 

able time, there is a presumption that the lost 

property has been feloniously appropriated. 


(b.) Where a limited custody has been given by (b.) Wherea 
limited 

, : custody has 

appropriated, the bare custody of which has been peen given by 


owner or possessor.—There is theft if an article is 


given for a special purpose. Thus, servants put in the owner or 
charge of their master’s property commit theft if eat 
they appropriate the same. And a messenger sent Messenger. 
with a £1 note to obtain change steals the note, if 
he appropriates either it or the change he has 
received for it.2 A thing given on loan for a special Loan. 
time or purpose may be stolen by the borrower. 

A shopman, acting under the superintendence of Shopman. 


his master, commits theft if he appropriates goods or 


1 Potter, 1844, 2 Broun, 151. Scott, 1858, 1 Irv. 305. 

2 Smith, 1838, 2 Swinton, 3 Michie, 1839, 2 Swinton, 
28; Pye, 1838, 2 Swinton,187; 319. 
Black, 1841, Bell’s Notes, 14 ; 


Bank teller. 


Article deli- 
vered for 
specific pur- 
pose. 


General rule. 


4, Appropri- 


ation must 
take place 
without the 
owner’s or 
possessor’s 
consent. 


Swindling. 
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money from the sbop.t So, too, does a bank teller 
when he takes money from the bank.? It is also 
theft if an article is delivered over for a specific 
purpose and is then appropriated; as when a 
watchmaker takes a watch given him to repair, or 
a broker appropriates stock sent to him to be sold.® 

In all these cases the general rule is that custody 
of property was given for a limited and special 
purpose, so that the question of agency or of liability 
to account was entirely excluded. 

4. Appropriation must take place without the 
owners or possessor's consent—The taking, to 
amount to theft, must be in the knowledge that it 
is against the owner’s will. There is no theft if 
there is reasonable belief that the owner concurs 
in the appropriation. If the consent of the owner 
is obtained by fraud, the crime is swindling. But 
it is theft for one to obtain goods from houses by 
representing falsely that he is a messenger of the 
tradesmen ; or to get goods from the left-luggage 
room at a railway station, by stating falsely that he is 
the owner.* And it is theft if articles are obtained 
on loan or sight by means of false and fraudulent 


1 Pearse, 1832, Bell’s Notes, Anderson, 1858, 3 Irv. 65; 


10. Scott, 1879, 4 Coup. 227 ; City 
2 Smith and Wishart, 1842, 1 Bank Directors, 1879, 4 Coup. 
Broun, 342. 161. 
3 Watt, 1851, J. Shaw, 519 ; 4 Menzies, 1842, 1 Broun, 


Fraser, 1850, J. Shaw, 365; 419; Hardinge, 1863, 4 Irv. 
Brown, 1839, 2 Swinton, 394 ; 347. 
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representations and pretences, and are subsequently 


appropriated} 
5. Appropriation must take place without 5. Appropri- 
violence to the person.—This condition distin- SHO8 Re 
take place 


If violence to the without 
violence to the 
person. 

The violence must have been such as to Distinction 
between theft 
and robbery. 


guishes theft from robbery. 
person has accompanied the taking, the crime is 
robbery. 
overcome active, voluntary resistance. Force em- 
ployed to overcome merely passive resistance does 
not raise the crime beyond the category of theft. 
Thus, it is theft if the force used is a knock on the 
hand containing money to cause it to open, or a 
sudden pull at the watch chain, though this should 
cause it to break.2 And, if the article has been 
taken by stealth, it does not make the crime 
robbery that the owner should struggle with the 
thief to regain possession of it.* 


6. There must have been no special ownership 6, There must 
be no special 


ae : : é ownership in 
person a limited right in an article, such as pledge,* the appropri- 


liethetarticie 1s.not oo ae 
Limited right. 


in the appropriator.—lf the owner has given a 


or loan, there is no theft 


returned, although a charge may lie for some other 


1 Hill, 1879, 4 Coup. 295; 21; Paterson, 1838, Bell’s 


Wilson, 1882, 5 Coup. 49. 
2Edmonston and _ Brown, 
1834, Bell’s Notes, 22; Munro, 
1828, Bell’s Notes, 21; Millar, 
1829, Bell’s Notes, 21; Watt, 
1834, Bell’s Notes, 21 ; Robert- 
son, 1837, Bell’s Notes, 21 ; 
Cummings, 1830, Bell’s Notes, 


Notes, 22. 

3 Stuart, 1829, Bell’s Notes, 
42 ; Innes, 1834, Bell’s Notes, 
42; Reid, 1844, 2 Broun, 116. 

+ Docherty, 1848, 1 Broun, 
548; Crossgrove, 1850, J. Shaw, 
301. 


Description 
in indictment. 


7. There must 
be no liability 
to account. 


Ageravations 
of theft. 


Housebreak- 


ing. 


(1.) Entrance 
effected. 
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offence. The prosecutor is not bound to state to 
whom the article belonged that is alleged to be 
stolen. The Act of 1887! provides that, where 
in an indictment, whether raised on Act of Parlia- 
ment or at common law, buildings, goods, money or 
property of any other description are mentioned, it 
shall not be necessary to allege the property or 
possession thereof to be in any person, official cor- 
poration, or company, or that the same were not 
the property of the accused, and the allegation 
that the same were not the property of the accused 
shall be implied in all cases where it is essential 
to the criminality of the charge. 

7. The property appropriated must not have 
been received in trust wnder liability to accownt.— 
This condition distinguishes theft from breach of 
trust and embezzlement. 

Aggravations of Theft—The following are held 
to be aggravated thefts :—(1.) Plagium; (2.) Theft 
by drugging ; (8.) Shipbreaking; (4.) Housebreak- 
ing; (5.) Opening lockfast places; (6.) Theft by 
one who is habit and repute a thief. 


Housebreaking.—To constitute this aggravation 
there must be—(1.) Entrance effected; (2.) 
Entrance of a house; (3.) Entrance of a secure 
house. 

(1.) Entrance effected.—It is not necessary that 


150 & 51 Vic. ¢. 35, § 12. 
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the whole body of the thief shall have entered. 
There may be housebreaking by removing articles 
by means of the hand or a hooked stick through 
a window or opening.! 

(2.) Entrance of a House-——“ House” includes (2.) Entrance 
any roofed building, whether completely built or ene 
not,” and whether inhabited or not. A room in 
a tenement, occupied by a family and constituting 
a home, is a “house”? which may be broken into.’ 

But a thief, already in a building, does not commit 
housebreaking by breaking into locked up rooms in 
the house.* 

(3.) Entrance of a secure house-—A house is (3.) Entrance 
held to be secure if its ordinary accesses are fast- pear el 
ened. The security may be violated, either by the 
use of force, or by entry in some unusual fashion, 
as by opening a window, descending a chimney, or 
by ringing the bell and rushing into the house on 
the door being opened.? But it is not housebreak- 
ing to climb over the wall of the yard in which the 
house stands, 

Doov.—Opening a locked door by false keys, or by Door. 


1 Fitton, 1830, Bell’s Notes, 3 Duncan, 1849, J. Shaw, 
39; Wightmen, 1832, Bell’s 225. 
Notes, 39 ; Harvey, 1833, Bell’s 4 Hume, i. 101; Alison, i. 
Notes, 39; Vair, 1834, Bell’s 9287, 
Notes, 39; O’Neil, 1845, 2 > Hume, i. 90; Alison, i. 
Broun, 394, 282; Mann, 1837, Bell’s Notes, 
2 Wright and Johnstone, 937, 
1837, Bell’s Notes, 41. 


Key. 


Heavy weight. 


Latch. 


Window. 


Breaking into 


a house or ship 


with intent to 
steal. 
Breaking out 
of a house. 
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the true key found, stolen, or fraudulently obtained,’ 
or taken from a place of concealment, or illegally 
retained by an old servant,? is housebreaking. If 
the key is placed in the lock outside,’ or hung up 
in sight of the thief, there is no housebreaking 
though the lock be turned and the house entered. 
If a heavy weight is used to secure the door, it is 
housebreaking to push this away and enter. 

It is not housebreaking if the door is unfastened 
or is merely on the latch, or if the thief, being the 
ordinary custodian of the key, uses it to effect an 
entrance. 

Window.—If the window is open and near the 
ground, it is not housebreaking to enter by it. But, 
if the window is difficult of access, as in an upper 
storey or on the roof, entry by means of it is house- 
breaking, though it was open. If the fastenings 
of a window are undone, or if, the window being 
unsnibbed, the sash has to be raised to obtain 
entrance, there is housebreaking. 

Breaking into a house or ship with intent to steal, 
and attempting to do so, are relevant charges.° 

Breaking out of a house is no aggravation of 
theft. 


1 Hume, i. $8: Alison, i. 284; ° Alston and Forrest, 1837, 
Thomson, 1827, Syme, 187; 1 Swinton, 433. 
Mackenzie, 1832, Bell’s Notes, 4 Hume, i. 100; Alison, i. 283. 


37. 5 Hume, i. 102; Alison, i. 294; 
2 Jardine, 1858, 3 Irv. 173. Maca. 73. 
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Opening Lockfast Places.—This applies to rooms Opening lock- 


in a house, sates, drawers, and boxes, which are ‘** Places 


secured by being locked.! And it is immaterial in 
what mode the security of the lockfast place has Mode of open- 


ing. 


been overcome, unless the key has been found in 
the lock, in which case the aggravation does not 
lie? Nor does the aggravation lie if a box or safe 
is stolen first and opened afterwards.® 


It is thought that the charge of “ opening lock- Opening lock- 
fast places 
with intent to 
relevant, and, if this is so, the attempt to commit steal. 


fast places with intent to steal” would be quite 


this offence would form a relevant libel.4 


Habit and Repute a Thief—This occurs in the Habit and 
case of one who has the repute of making a, liveli- "PU% * Me 


hood, in whole or in part, by thieving.© The person 


accused need never have been convicted of theft. 
It is enough that he has been actively engaged in 
thieving, or has lived off the proceeds of theft. 


The habit and repute must have extended down to Habit and 
repute must 
have extended 
down to time 
of trial, and 
have lasted a 
full year. 


the time of trial,° and have continued for at least 


1 Cathie, 1830, Bell’s Notes, 
34; Henderson and Craig, 1836, 
1 Swinton, 300; Miller, 1838, 


3 Stuart and Low, 1842, 
1 Broun, 260. 
4 Macd. 75. 


Bell’s Notes, 35. 

2 Hosey, 1826, Syme, 28; 
Horn and Maclaren, 1831, Bell’s 
Notes, 35; Napier, 1831, Bell’s 
Notes, 35. 


5 Hume, i. 92; Alison, i. 296; 
Howie, 1831, Bell’s Notes, 28. 

6 Buchanan, 1832, Bell’s Notes, 
30; M‘Nicol, 1839, Bell’s Notes, 
30. 


Attempt to 
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Indictment. 


Act of 1887. 


Forms. 
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a full year.1 This year must have been a continu- 
ous period of time, but a term of imprisonment is 
merely deducted, the periods before and after the 
imprisonment being added together to make up a 
full year.? It is not competent to include the period 
of time between apprehension and trial.? 

Attempt to steal is now an indictable offence.‘ 

Indictment.—The Act of 1887° contains the 
following important provisions. Under an indict- 
ment for robbery or for theft, or for breach of trust 
and embezzlement, or for falsehood, fraud, and wilful 
imposition, a person accused may be convicted of 
reset. Under an indictment for robbery, or for 
breach of trust and embezzlement, or for falsehood, 
fraud, and wilful imposition, a person accused may 
be convicted of theft. Under an indictment for 
theft, a person accused may be convicted of breach 
of trust and embezzlement, or of falsehood, fraud, 
and wilful imposition, or may be convicted of theft, 
although the circumstances proved may in law 
amount to robbery. 

The Act of 1887° gives the following forms of 
indictment :— 


1 Dickson, 1836, 1 Swinton, 2 Walkingshaw,1844, 2 Broun, 
245; Robertson, 1837, Bell's 190, 
Notes, 30; Brash and White, * Maced. 50, 
1840, 2 Swinton, 500; M‘Pher- *50 & 51 Vic. c. 35, § 61, 


soni 1862, 4 Irv 148) Sch. A. 
3 Ibid. § 59. © Ibid. Sch. A. 
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(1.) Theft.—. . . You did steal a shawl and boa. (1.) Theft. 


(2.) Housebreaking.—. . . You did break into (2) House- 
the house occupied by Andrew Howe, banker’s is 
clerk, and did there steal twelve spoons, a ladle, 
and a candlestick. . . 

(3.) Opening Lockfust Places.—. . . You did (3.) Opening 
force open (07 attempt to force open) a lockfast cup- sue 
board, and did thus attempt to steal therefrom. 

(4.) Attempt to Steal—. . . You did place your (4.) Attempt 
hand in one of the pockets of Thomas Kerr, com- “° ee 
mercial traveller, 115 Main Street, Perth, and did 
thus attempt to steal. . 

Previous Conviction.—It is competent to libel Previous con- 
as an ageravation of theft a previous conviction of ee 
any crime inferring dishonesty.! 

Punishment.—Imprisonment or penal servitude, Punishment. 
In cases of oyster and mussel stealing, the punish- 
ment is limited to one year’s imprisonment.? 


ROBBERY AND STOUTHRIEF. Robbery and 


3 Sin ; Stouthrief. 
These terms probably indicate the same crime, 


that of taking property from another by violence. * 
The essential elements of the crime are two— Essential 
(1.) There must be violence. (2.) There must be ge 


the crime. 
appropriation of the thing taken. 


1 50 & 51 Vic, c. 35, § 63. 3 Smith and others, 1848, 
23 &4 Viec.74; 10 & 11 Ark. 473; Hume, i. 104; Alison, 
Vie. c. 92. ieee Macdaose 


1. Violence. 


Threats. 


2. Appropria- 
tion. 


Amotio. 


Mode of 
appropriation. 


Previous 
conviction. 
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1. Violence.—The violence need not have been 
actually applied to the person. It is enough if 
violent menaces or threats create a reasonable dread 
of actual injury, and induce a person to part with 
his property. But if threats are used, they must 
relate to immediate injury, and not to future wrong.? 
In the same way, the taking must follow immedi- 
ately upon the use of violence. It is not robbery 
to employ violence as a means of future emolument. 

Any violence, however slight, is sufficient, if it is 
met by active and voluntary resistance from the 
person attacked. A sudden snatch or pull is not 
robbery. 

2. Appropriation.—There must be intention to 
appropriate ; and, as in the case of theft, there must 
be amotio. But if possession has been acquired by 
the robber, though for the briefest time, the crime 
is complete.? And it is immaterial in what manner 
possession is achieved—-whether it be that the 
article is torn from the grasp of the owner, or falls 
to the ground during the scuffle, and is picked up 
by the robber.* 

Previous Conviction.—lt is competent to libel, 
as an aggravation of robbery, a previous conviction 
of any crime inferring dishonesty.® 


1 Templeton, 1871, 2 Coup. 3 Purves, 1846, Ark. 178. 
140. 4Hume, i. 105; Alison, i. 
2Hume, i. 107; Alison, i, 234, 
231. 550 & 51 Vic. c. 35, § 63. 
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Indictment.—Under an indictment for robbery, indictment. 
a person may be convicted of reset or theft.! 

The Act of 1887? gives the following forms :— Forms. 

(1.) Robbery. . . . You did rob Charles (1.) Robbery. 
Doyle, a cattle-dealer, of Biggar, Lanarkshire, of a 
watch and chain, and seven shillings and fourpence 
of money. 

(2.) Attempt to Rob. ... You did assault (2.) Attempt 
Lewis Mann, stationmaster at Earlston, and compress aie 
his throat, and attempt to take from him a watch 
and chain. 

Punishment.—Penal servitude, or, in less hein- Punishment. 
ous cases, imprisonment. 


VIOLATING SEPULCHRES. 


It is a crime, at common law, to take, without 
authority, a body from a grave or mortuary chapel.’ 
Any moving of the body completes the crime.‘ 

Punishment.—Penal servitude. 


WRECKING. Wrecking. 


It is a crime, at common law, to carry off articles At common 
é law. 

from a wreck.’ Such an offence would now, pro- 
bably, be charged as theft. 


By Act of 1854° it is made a criminal offence to By Act of 


1854. 
150 & 51 Vic. c. 35, § 59. 4 Alison, i. 463. 
2 Tid. Sch. A. > Hume, i. 485; Alison, i. 
3 Hume, i. 85; Alison,i. 461; 640; Macd. 60. 
Macd. 76 ; Soutar, 1882, 5 Coup. 617 & 18 Vie. c. 104, § 479. 


65. 
I 


Punishment. 


Reset. 


Extension of 
crime by Act 
of 1887. 
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carry off and sell in foreign parts any ship, boat, or 
cargo made derelict on the coasts of the United 
Kingdom. 

Punishment.—At common law the offence would 
be punished as theft. Under the statute the 
penalty is five years’ penal servitude. 


RESET. 


Reset is the felonious receiving and _ retain- 
ing of goods obtained by dishonest means, in 
the knowledge that they have been illicitly 
acquired.1 Before 1887, reset appled only to the 
proceeds of theft or robbery ; but by the Act of that 
year? it is provided that criminal resetting of pro- 
perty shall not be limited to the receiving of 
property taken by theft or robbery, but shall extend 
to the receiving of property appropriated by breach 
of trust and embezzlement, and by falsehood, fraud, 
and wilful imposition. Under any indictment 
charging the resetting of property dishonestly 
appropriated by any of these means, it shall not be 
necessary to set forth any details of the crime by 
which the dishonest appropriation was accomplished, 
but it shall be sufficient to set forth that the person 
accused received such property, it having been dis- 
honestly appropriated by theft or robbery, or by 


TEtumese dll 3s. ee Alison, nie meOnlnve 47s 
828 ; Macd. 605; Clark, 1867, 2 50 & 51 Vic, c, 85, § 58. 
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breach of trust and embezzlement, or by falsehood, 
fraud, and wilful imposition, as the case may be. 

1. There must be actual receiving and felonious 1. There must 
retention.—(a.) Receiving.—It is necessary that Bae oe 
the property be put in the resetter’s possession, or felonious 
that he connive at its concealment. But it need "tention. _ 

(a.) Receiving. 
not come to the resetter direct from the dishonest 
acquirer. It may be given to him by a third party. 
And it is immaterial on what footing he receives 
the property, whether as purchaser, donor, or even 
as mere custodier.! 

(b.) Retention.—The goods may be received in (2.) Retention. 
the belief that they have been honestly acquired. 

Felonious retention commences when it becomes When 
known that they have been got by dishonest oe 
means.2. And retention for the shortest time is commences. 
criminal, if there is felonious intent to deprive the 

owner of his property. 

2. The goods must have been obtained by dis- 2. The goods 
honest means.—In one case goods which had been eae ae q 
stolen and recovered by the police were returned to by dishonest 
the thief in order that he might get them resetted ““""™ 
by a broker. It was contended that there was no 
reset here, as the thief honestly acquired the goods 


from the police, and the charge was dropped.® 


1 Hume, i. 118; Alison, i.  Bell’s Notes, 46. 
328; M‘Gill and Macdonald, 3 Hamilton, 1833,  Bell’s 
1826, Syme, 18. Notes, 46. 

2 Russell and others, 1832, 
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9 


3. There must be knowledge of illicit acquisi- 
tion.—This knowledge must be absolute, and not 
merely a suspicion.! And it must be subsequent 
to the dishonest acquisition of the goods, otherwise 
the person receiving the goods is art and part in 
the dishonest manner of obtaining them. 

4, Reset applies only to specific articles dis- 
honestly obtained.—If stolen property has been 
sold or pledged, it is not reset to receive the pro- 
ceeds. 

Previous conviction.—lt is competent to libel, 
as an aggravation of reset, a previous conviction of 
any crime inferring dishonesty.’ 

Indictment.—Under an indictment for robbery 
or for theft, or for breach of trust and embezzle- 
ment, or for falsehood, fraud, and wilful imposition, 
a person accused may be convicted of reset.® 

The Act of 1887* gives the following form :— 

. You did reset a watch and chain, pocket-book, 
and fifteen pounds eleven shillings of money, the 
same having been dishonestly appropriated by theft 
or robbery. 

Punishment.—Penal servitude or imprisonment. 


BREACH OF TRUST AND EMBEZZLEMENT. 


Theft and breach of trust and embezzlement may 
be thus distinguished. In the case of theft there is 


1 Stark, 1835, Bell’s Notes, 46. 3 Ibid. § 59. 
2 50 & 51 Vic. c. 35, § 63. 4 Ibid. Sch. A. 
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felonious appropriation by a person who _ has Distinction 
between theft 
hy ‘ and breach of 
limited specific purpose, the property, as a rule, trust and 


to be returned in formd specificd. The usual embezzlement. 


received merely the custody of property for a 


instances are brokers, other than pawnbrokers, 
shopmen, messengers, workmen engaged to repair 
articles, paupers pawning the poorhouse clothes, 
servants selling their livery. 

In the case of breach of trust and embezzlement 
there is felonious appropriation by a person who 
has received—(1) a limited ownership of property, 
subject to restoration at a future time; or, (2) pos- 
session of property, subject to lability to account 
for it to the owner. 

(1.) It is breach of trust and embezzlement if (1.) Duty to 
there is a duty to account for an amount, as dis- re 
tinguished from a duty to hand over certain specific 
notes, or certain gold, silver, or copper coins. Thus 
if a trustee or executor,” factor for collecting rents, 
treasurer of a society, or a public officer? appropriate 
funds under their charge, the crime is breach of 
trust and embezzlement. 

(2.) If the property is given on a footing of (2.) Agency. 
agency, or with a power of administration, and 
is appropriated, the crime is breach of trust and 


1 Hume, i. 61; Alison, i. 3 M‘Kinlay, 1836, 1 Swinton, 
356; Macd. 64. 304 ; Campbell, 1845, 2 Broun, 
2 Lawrence, 1872, 2 Coup. 412; M‘Leod, 1858, 3 Irv. 79; 


168. Macdonald, 1860, 3 Iry. 540. 


(3.) Falsifica- 
tion of docu- 
ments not 
necessary. 


Previous con- 
viction. 


Indictment. 


Forms. 
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embezzlement; as when a_ person appropriates 
a sum of money given to him for the purpose 
of paying accounts, or when a bank agent, who 
knows he has no money at his credit, uses his 
position to obtain an overdraft, or when directors 
fraudulently put the funds of depositors to a wrong 
use.? 

(3.) Concealment or falsification of documents 
is not essential to the crime of breach of trust 
and embezzlement.2. The crime is complete if 
property is appropriated in violation of trust 
reposed. 

Previous Conviction.—lIt is competent to libel, 
as an aggravation of breach of trust and embezzle- 
ment, a previous conviction of any crime inferring 
dishonesty.® 

Indictment.—Under an indictment for breach of 
trust and embezzlement a person accused may be 
convicted of reset or of theft. Under an indict- 
ment for theft a person accused may be convicted 
of breach of trust and embezzlement.* 

The Act of 1887° gives the following forms :— 

(1.) . . . You did, while in the employment of 
James Pentland, accountant in Frederick Street, 


1 Climie, 1838, 2 Swinton, 2 Duncan, 1849, J. Shaw, 270. 
118 ; City Bank Directors, 1879, 3 50 & 51 Vic. c. 35, § 63. 
4 Coup. 161; Scott, 1879, 4 4 Ibid. § 59 


Coup. 227 ; Elder, 1879, 4 Coup. 


530; Fleming, 1885, 5 Coup. 552. EEE es 


SPECIAL CRIMES, 119 


Edinburgh, embezzle forty pounds fifteen shillings 
of money. . 

(2.)... You did, while acting as commercial tra- 
veller to Brown and Company, merchants in Leith, 
at the times and places specified in the inventory 
hereto subjoined, receive from the persons therein 
set forth the respective sums of money therein speci- 
fied for the said Brown and Company, and did 
embezzle the same (07, did embezzle forty-seven 
pounds of money, being part thereof). . . . 

Punishment.—Penal servitude or imprisonment. Punishment. 


Post-OFFICE OFFENCES. Post-office 
ae. offences. 
These offences may be indicted at common law, 


or under the Post-office Act of 1837.! The latter 
form of indictment is preferable. 
Post-letter.—A letter becomes a post-letter from Post-letter. 
the time of its delivery to the post-office to the time 
of its delivery to the addressee. Delivery toa person Delivery to 
authorised to receive letters for the post is delivery She Oe aa 
to the post-office? When a post-letter is delivered 
to the addressee, or at his house or office, or to 
a servant or agent, or other person authorised to 
receive letters on behalf of the addressee, it loses 
its character of post-letter. 


The following offences of theft, reset, and breach Offences under 
Post-office A ct 
of 1837. 
Eee Vill Vande Vic. -c, 27 Will. TV. and 1 Vie. c. 36, 
36; Macd. 70. § 47. 


(1.) Employees 
opening or 
detaining 
post-letter. 


(2.) Employees 
stealing, &c., 
post-letters. 


(3.) Stealing 
valuables out 
of post-letter. 
(4.) Stealing 
post-letter 
bags, &c. 
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of trust in post-office matters are dealt with by the 
Act of 1837 :— 

(1.) Post-office employees opening or detaining 
post-letters are punished by fine or imprisonment, 
or both. 

The following cases are exceptions :—(a) Letters 
returned for want of a true direction ; (>) letters 
returned because addressee is dead or cannot be 
found ; (c) letters returned because addressee has 
refused them, or failed to pay postage ; (d) letters 
opened, detained, or delayed in obedience to an 
express warrant in writing of a principal Secretary 
of State in Great Britain. 

(2.) Post-office employees who steal, embezzle, 
secrete, or destroy post-letters are hable to penal 
servitude for seven years, or imprisonment for three 
years; and if such letters contain “any chattel or 
money whatsoever, or any valuable security,” the 
penalty may be penal servitude for life.? 

(3.) Every person who steals valuables out of 
a post-letter is liable to penal servitude for life.* 

(4.) Every person who steals a post-letter bag, 
or post-letter from post-letter bag, or from a post- 
office, or from a post-office official, or from a mail, 
or who stops a mail with intent to rob or search 
the same, is hable to penal servitude for life.* 
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(5.) Every person who steals a post-letter bag, (5.) Stealing 
or a letter out of the same, or who unlawfully opens & ™eawiully 
: ; : opening post- 

such bag, is lable to penal servitude for fourteen letter bag. 


years. ! 


(6.) Every person who resets post-letters, post- (6.) Resetting 
bags, or valuables stolen as above-mentioned, is aes: 
liable to penal servitude for life.? 

(7.) Every person who fraudulently detains (7.) Fraudu- 


a . lently detain- 
a post-letter or post-bag which has been mis- ing mis- 


directed, or has been found, is liable to fine or directed or 
lost post- 
letters, &c. 
(8.) Post-office employees stealing, embezzling, (8.) Employees 
stealing, Xc., 
printed 

by post without covers or in covers open at the papers. 


imprisonment.? 
secreting, destroying, or delaying printed papers, sent 


sides, are liable to fine or imprisonment, or both. 
Indictment.—The Act of 18875 gives the fol- 
lowing form :— 
. . You did, being employed under the Post- 
office, open a post letter contrary to the Act 7 Will. 
4 and 1 Vic. c. 36, section 25. 


FALSEHOOD, FRAUD, AND WILFUL IMPOSITION. Falsehood, 


fraud, and 
Under this general heading the following offences wilful 
b ced : imposition. 
eae aa Otfences. 


17 Will. LV.cand 1 Vicic. 36, 4 [bid. § 32; see also the Post- 
§ 29. office Act, 1891, 54 & 55 Vie. 

2 Ibid. § 30. ce. 46, § 10. 

3 Ibid. § 31. > 50 & 51 Vic. ¢. 35, Sch. A. 


1. Fraud and 
cheating 
(swindling). 
(1.) Where 
false repre- 
sentations are 


directly made. 


(a.) Assump- 
tion of 
character not 
one’s own. 
(a.) Official 
character. 


(8.) Personat- 


ing another 
for the sake 
of advantage. 


(0.) Telling 
falsehoods 
to obtain 
advantage. 
Enlistment 
bounty. 
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(1.) Fraud and (2.) 
Falsehood by writ, which includes—(a.) Forgery ; 
(b.) Falsehood by fabricating writings where the 
(3.) Posses- 
sion of bank note or stamp forgeries or instruments. 
(4.) Vending forged bank notes. (5.) Falsehood 
in registering births, marriages, and deaths. (6.) 
(7.) Coining. 


cheating (swindling). 


crime does not come up to forgery. 


Bankruptcy frauds. 


1. Fraud and Cheating (Swindling). 


(1.) Where False Representations are directly 
made.—(a.) Assumption of a character not one’s 
own is criminal! :-— 

(a.) Where the character assumed is an official 
one, as that of a clergyman, notary, sheriff-officer. 

(8.) Where another is personated, in order that 


eds 
personating a tradesman, in order to get goods ; 


the personator may obtain some advantage 


pretending to be a messenger, agent, or servant, in 


2 
) 


order to obtain goods ;* or a person of means, in 
order to get credit.* 

(b.) Telling Falsehoods to obtain advantage is 
Criminal.—A common case is that of apprentices, 


and men who are diseased, obtaining the enlistment 


1 Hume, i. 159; Alison, i. 
363; Macd. 90. 


?M‘Innes and Macpherson, 
183€, 1 Swinton, 198. 
8 Walker, 1839, Bell’s Notes, 


64; Hardinge, 1863, 4 Irv. 347, 

4M‘Gregor and Inglis, 1846, 
Ark, 49; Kronacher, 1852, 1 
Irv. 62; Witherington, 1881, 4 
Coup. 475. 
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bounty, by stating falsely that they were not 
apprentices, and, in the latter case, that they were 
sound.t Under this head fall begging falsehoods, 
and the falsehoods of fortune-tellers and card- Fortune- 
sharpers.2 False representations made to obtain ‘ers &e. 
goods, must, in order to be criminal, have reference 
to past or present, and not solely to future 
time.° 

(2.) Where there is no direct False Representa- (2.) Where 
tion.—This is illustrated by the case of a person ae 
obtaining credit for lodging or goods, with the hood. 
intention of not paying for them. Mere inability rer 1S 
to pay is, of course, not criminal ; there must be 
a preconceived design of non-payment.* It is 
criminal to pretend that an article is genuine, and 
try to pass it off as such, when it is not so.° 

(3.) Fraud in reference to Deeds. — It is (3.) Fraud in 
criminal to vitiate, in an essential part, and to the ee a 
prejudice of others, any genuine deed.® And it is 
likewise criminal to destroy or mutilate documents 


and business books, wilfully and fraudulently.’ 


1 Hume, i. 174; Alison, i. Coup. 311. 


364, > Bannatyne, 1847, Ark. 361 ; 
2 Clark and others, 1859, 3 Paton, 1858, 3 Irv. 208. 

Irv. 409. 6 Hume, i. 160; Fraser, 1857, 
3 Hall, 1881, 4 Coup. 438. 3 Irv. 467 ; Hutchison, 1872, 2 
4 Smith, 1839, 2 Swinton, Coup. 351. 

346; M/‘Intosh, 1840, 2 Swin- 7 Reid, 1835, Bell’s Notes 66 ; 


ton, 511; Harkins, 1842, 1 Dunipace, 1842, 1 Broun, 506 ; 
Broun, 420; Hall, 1849, J. Malcolm, 1843, 1 Broun, 620 ; 
Shaw, 254; Bradbury, 1872, 2 Rattray, 1848, Ark. 606. 


Stamp Duties 
Management 
Act, 1891. 
(4.) False 
weights and 
measures, &e. 


Foods and 
drugs. 


When does 
fraudulent 
action become 
criminal ? 


Verbal fraud. 


Accusation of 
crime. 


Written 
fraud. 

(a.) Fabri- 
cated 
document. 
(6.) Genuine 
document, 
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Penalties for defacing stamps are imposed by the 
Stamp Duties Management Act, 1891.! 

(4.) False Weights and Measwres, &c.—lIt is a 
statutory offence,” as well as a common law one, to 
use false weights and measures. ‘The deviation 
must be from a legal standard, must be a substantial 
deviation, and must have been in the knowledge of 
the person who used the false weights or measures. 

It is also a crime, by statute,® to adulterate foods 
and drugs. 

Stage at which Fraudulent Action becomes 
Criminal—Verbal Fraud.—The general rule is 
that some result must follow a false verbal state- 
ment, showing that the imposition has succeeded, 
in order to make it criminal. The sole exception 
is where one has maliciously accused another of 
having committed a crime. Here the crime is com- 
plete when the falsehood is uttered.* 

Written Fraud.—(a.) If a document is fabri- 
cated, such as a certificate of character, the crime 
is completed the moment the document is uttered.® 

(b.) But if a genuine, private document is de- 
spatched, even though it contain falsehoods, there 
is no crime committed until some result ensues, 
brought about by the falsehoods. 


154 & 55 Vic. ¢. 38, § 20. WaCHen OO. 
241 & 42 Vic. c. 49; 52 & 53 4 Macd. 96. 
WAGES: Fale ° Taylor, 1853, 1 Irv. 230; 


338 & 39 Vic. c. 63; 42 & 43 Webster, 1872, 2 Coup. 339. 
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Practical Frawd—“(a.) Where, with the view Practical 
of obtaining some advantage, an article is fraudu- eee 
lently displayed as genuine, when it is not so, a displayed as 
crime has been committed.! ecouin 

(b.) Where an overt act has been committed, (2.) Overt act, 
such as vitiation of a deed, combined with an intent phen 2 
to defraud, the crime is complete.? 

Previous Conviction.—lIt is competent to libel, Previous 
as an aggravation of fraud and cheating, and of all paentsee 
other offences falling under the general head of 
falsehood, fraud, and wilful imposition, a previous 
conviction of any crime inferring dishonesty.? 

Indictment.—The Act of 1887* gives the follow- Indictment. 
ing form :— 

. You did pretend to Norah Omond, resid- 
ing there, that you were a collector of subscriptions 
for a charitable society, and did thus induce her to 
deliver to you one pound, one shilling, of money as 
a subscription thereto, which you appropriated to 
your own use. 

A judgment of a full bench of the Justiciary 
Court declared that the words “falsely and fraudu- 
lently” need not be inserted in a charge whose 
language implicitly amounts to the crime of false- 
hood, fraud, and wilful imposition.? 


1 Bannatyne, 1847, Ark. 361; Kippen, 1849, J. Shaw, 276. 
Paton, 1858, 3 Irv. 208. 350 & 51 Vic. c. 35, § 63. 
2 Dick and Lawrie, 1832, 5 4 Ibid. Sch. A. 


Deas and Anderson, 513 ; 5 Swan, 1888, 2 Wh. 187. 
M‘Intyre, 1837, 1 Swinton, 536 ; 


Punishment. 


2. Falsehood 
by Writ. 
(a.) Forgery. 


Mode of fabri- 
cation. 


Four cases of 
forgery. 
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Punishment—The punishment of fraud and 
cheating is fine, imprisonment or penal servitude. 


2. Falsehood by Writ. 


(a.) Forgery.—Forgery is the fabricating and 
uttering as genuine a writing falsely intended to 
represent the genuine writ of another.! 

The fabrication of a false writ is only a prepara- 
tory step; to complete the crime the accused must 
have knowingly used it asgenuine. It is immaterial 
in what manner the fabrication is accomplished or 
with what materials.2, And it does not matter that 
the document is invalid through some informality, 
such as want of stamping. It is enough if the use 
of the false writ is seriously meant, no mere 
jest being intended, and that such use may 
prejudice the rights of another person. And it is 
of no consequence that the writing is not obliga- 
tory.® 

There are four different cases of forgery :— 

(1.) Where the whole writ and the signature are 
forged. 

(2.) Where the signature alone is forged. 

3.) Where unauthorised writing is placed over 


a genuine signature : 


*Hume, i. 140; Alison, i, 1840, Bell’s Notes, 56. 
371; Macd. 79. > Hume, i. 140; Alison, i. 
2M‘Lennan and Mackenzie, 381; Macd. 80. 
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(4.) Where the body of a genuine deed, duly 
signed, is altered. 

The following points may be noted as illustrative 
of this crime :— 


1. Imitation of a person's handwriting is not 1. Imitation 
of handwrit- 


: ; Seay ing not 
tion to pass it off as that of a person of similar essential. 


name is forgery.’ 


essential.—To sign one’s own name with the inten- 


And it is forgery to sign the 
name of a fictitious person,” or of one who is dead,* 
or who cannot write. 


2. Signatures of Official Persons.—lt is forgery 2. Signatures 
of official 
persons. 
witnesses have signed a deed, as for a third party.‘ Notaries. 


if, by means of false representations, notaries and 


And if notaries sign a deed on a fictitious narrative 
that they have been authorised by another to do so, 


the crime is forgery.° This is also the case if 


sheriff-officers frame false executions, and affix the Sheriff 
name of a witness; and if a person appends false °°": 
i Signatures 


signatures of witnesses to a document.’ at witnesses! 
3. Initials or Mark.—It is forgery to sign by 3. Initials or 


initials or mark, and pretend the subscription is manele 


that of another.s And it does not matter whether 


1 Menzies, 1849, J. Shaw, /Mume, 1, 1433 Alison; 1. 
P53: BIG 

2 Hall and others, 1849, J. 6 Brown, 1839, 2 Swinton, 
Shaw, 254. 478. 

3 Aitchison, 1833,  Bell’s 7 Fraser, 1859, 3 Irv. 467. 
Notes, 56. 8 Humphreys, 1839, Bell’s 


4 Dougherty and others, 1844, 
2 Broun, 159. 


Notes, 50. 


4, Forgery 
where signa- 
ture is 
genuine, 


Bill stamp 


signed blank. 
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or not this was the usual mode of subscription of 
the person whose signature the false writ purports 
to exhibit.1 

4, Forgery where the Signature is genuine.— 
If the body of a deed, genuinely signed, is materially 
altered, this is forgery.2 This is also the case if a 
genuine signature is cut off from one deed and 
affixed to another, which is thereafter used as 
genuine. Or if unauthorised writing is placed over 
a genuine signature.® But a bill stamp signed 
blank may be filled up for any amount which the 
stamp will cover, for there is an implied mandate 
by the subscriber to do this. 

Indictment.—The Act of 1887+ gives the 
following forms :— 

(1.).. . . You did utter as genuine a—hill, on 
which the name of John Jones bore to be signed as 
acceptor, such signature being forged by (here 
describe in general terms how the bill was uttered, 
and add, where the bill is produced), and said. bill 


of exchange is No, of the productions lodged 
herewith. . 
(2.) . . . You did utter as genuine a letter bear- 


ing to be a certificate of character of you, as a 
domestic servant, by Mary Watson, of 15 Bon 


1 Cattanach, 1840, 2 Swinton, ° Brown, 1833, Bell’s Notes, 
505; M‘Millan, 1859, 8 Irv, 51. 
317. 450 & 51 Vic. c. 35, Sch, A. 


* Mann, 1877, 3 Coup. 376. 
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Accord Street, Aberdeen, what was written above 

the signature of Mary Watson having been written 

there by some other person without her authority, 

by handing it to Helen Chisholm, of Panmure 

Street, Forfar, to whom you were applying for a 
situation (here add, when the letter is produced), 

and said letter is No. of the productions lodged 
herewith. . 

(b.) Falsehood by Fabricating Writings where (>.) False- 

the Crime does not come up to Forgery.—Here eek 


; fabricating 
the crime is less heinous than forgery. Familiar writings. 


examples of this class of offence are: False certifi. *™P!** 

cates of marriages or banns,! signatures to execu- 

tions by witnesses who were not present, placing a 

false date on a writ, fabricating letters, &c., which 

are expressed in the third person, fraudulent using 

as true falsified balance-sheets,? vitiating bills, 

erasures, interlineations, &c., on deeds, destruction 

or mutilation of documents. Forgery of trade 

marks and trade descriptions are dealt with 

by the Merchandise Marks Acts, 1887 and Merchandise 

18912 erie 

/ an 

Uttering.—In the case of forgery, as well as in 1891. 

the case of minor falsehoods as to writs, it is We 


necessary that there be, in addition to fabrication, 


1 Gibson, 1848, Ark. 489. 
2 City Bank Directors, 1879, 
4 Coup. 161. 


350 & 51 Vic. c. 28 ; 54 Vic. 
Calin 


K 
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an uttering of the false document, that is, a 
felonious use of it as genuine.! 
(1.) Im- (1.) A false writ is held to be uttered if it has 


material that 
no success 
has followed although no success has followed. Thus there is 
use or attempt 
to use. 


been used, or an attempt has been made to use it, 


uttering if a forged letter is posted,? or a cheque or 
bill presented at the bank,? or a false deed is 
Registration registered for execution or publication. It has not 


for been decided whether registration of a forged docu- 


preservation, p . 

ment for preservation amounts to uttering.* 
(2.) Forged (2.) The forged document, to be uttered, must 
document 


have been put out of possession of the accused. 
must have 


been put out But there is sufficient relinquishment of possession 
of possession 


to constitute uttering if the writ has been handed 
of accused. 


to an innocent accomplice, who is deprived of it 
before he has put it to any use. Or, where the 
deed has been placed in another’s repositories and 
allowed to be used after his death.® Or, if the 
document is produced in a judicial process; but not 
if merely handed to an agent to be produced. 

(3.) Uttering  (3.) The uttering must be felonious,® but the 


must be 


intent is enough, and the crime is complete though 
felonious. 


no result follow the uttering, as when a forged 


1 Hume, i. 148; Alison, i. 4 Hume, i. 154; Alison, i. 
401; Edwards, 1827, Shaw, 4038; Macd. 87. 
194, > Shepherd, 1842, 1 Broun, 
2 Harvey, 1835, Bell’s Notes, 325. 
57; Jeffrey, 1842, 1 Broun, 6 Waiters, 1836, 1 Swinton 
337 ; Smith, 1871, 2 Coup. 1. 273. 


3 Reid, 1842, 1 Broun, 21. 
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letter is put into the post, but never reaches the 
person to whom it is addressed.1 

Indictment.—The Act of 1887? gives the fol- Indictment. 
lowing form :—. . . You did utter a cheque signed 
by Henry Smith for eight pounds sterling, which 
had been altered without his authority by adding 
the letter Y to Eight and the figure 0 to figure 8, 
so as to make it read as a cheque for eighty pounds 
sterling, by presenting such altered cheque for 
payment to Allen Brown, cashier of the Bank of 
Scotland at Callander (here add, when the cheque is 
produced), and said cheque is No. of the pro- 
ductions lodged herewith. 

Punishment.—Forgery is usually punished with Punishment. 
penal servitude; minor falsehoods as to writs, with 
imprisonment or penal servitude. 

3. Possession of Bank Note or Stamp Forgeries 3. Possession 


of Bank 
Note or 


By a series of statutes *® it is criminal to forge Stamp 
Forgeries or 


Instruments. 


or Instruments. 


bank notes or stamps, or to make or possess 
instruments for doing so, although there be no 
uttering. 

4, Vending 
Forged Bank 


It is a crime, at common law,‘ to vend forged Notes. 
At common 


4. Vending Forged Bank Notes. 


1 Taylor, 1853, 1 Irv. 230. & 55 Vic. c. 38; Macd. 99. law. 
2°50 & 51 Vic. c. 35, Sch. A. 4 Hume, i. 150; Alison, i. 
3 41 Geo, III. c. 57; 45 Geo. 406; Macd. 100; Cooke, 1833, 
IIL. c. 59; 7 Will. IV. and 1 Bell's Notes, 58. 
Vic. c. 86; 3& 4 Vic.c. 96 ; 54 


By statute. 


5, Falsehood 
in registering 
Births, 
Marriages, 
and Deaths. 


Punishment. 


6. Bankruptcy 
frauds. 


I. Under “The 
Debtors (Scot- 
laud) Act, 
1880,” 

Sec. 18. 
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bank notes for less than their nominal value, the 
punishment being penal servitude or imprisonment. 

By statute, such vending of forged Bank of 
England notes is punishable by penal servitude for 
life or not less than seven years, or by imprison- 
ment for four or not less than two years. 


5. Falsehood in Registering Births, Marriages, 

and Deaths. 

By Act of 1854? it is a crime for any person 
knowingly and wilfully to make, or cause to be 
made, any false entry in the Register, or to give 
any false information as to the particulars which 
have to enter the Register. 

Punishment.—Penal servitude for seven years 
or imprisonment for two years. 


6. Bankruptcy Frauds. 
Bankruptcy frauds may be indicted at common 
law,’ or under the Acts of 1880 and 1884. 
I, Under “ The Debtors (Scotland) Act, 1880.”4 
—Sec. 13. A debtor in a process of sequestration 


145 Geo. III. c. 89; 2 & 8 Macd. 100; Dick, 1832, 5 Deas 
Will. IV. c. 123; 7 Will. IV. and Anderson, 518; M‘Laren, 
and 1 Vic. ¢. 84; 20 & 21 Vic. 1836, 1 Swinton, 219; O’Reilly, 
c. 3; 27 & 28 Vic. c. 47. 1836, 1 Swinton, 256; M‘Intyre, 

217 & 18 Vic. c. 80, § 60; 1837, 1 Swinton, 536; Moir,1842, 
Macd. 102 ; Greig, 1856,2 Irv, 1 Broun, 448; Henderson, 1862, 
357 ; Askew, 1856, 2 Irv. 491; 4 Irv. 208. 

Kinnison, 1870, 1 Coup. 457. 443 & 44 Vic. c. 34. 

® Hume, i. 509; Alison, i. 571; 
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or cessio shall be deemed guilty of a crime and 
offence, and, on conviction before the Court of Jus- 
ticiary, or before the Sheriff and jury, shall be liable 
to imprisonment not exceeding two years :— 

A. In each of the following cases, unless he A. Cases 
proves to the satisfaction of the Court that he had nay eee 
no intent to defrawd.—(1.) If he does not fully had no intent 
and truly disclose the state of his affairs in terms ‘ defraud. 
of the Bankruptcy Act of 1856 or of the Cessio 
Acts. 

(2.) If he does not deliver to the trustee all pro- 
perty, books, and papers under his control, and 
which he is required by law to deliver up, or if he 
does not dispose of them according to the directions 
of the trustee. 

(3.) If he conceals any part of his property, or 
conceals or destroys any writing relating to his pro- 
perty after presentation of petition for sequestration 
or cessio, or within four months next before such 
presentation. 

(4.) If, after or within the above time, he falsifies, 
or is privy to the falsifying of any writing relating 
to his affairs. 

(5.) If, within four months next before presenta- 
tion of petition for sequestration or cessio, he pawns, 
pledges, or disposes of otherwise than in the ordinary 
way of trade, any property obtained on credit and 
not paid for. 

(6.) If, being indebted to an amount exceeding 


B. Cases 
where intent 
to defraud is 
presumed. 
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£200 at the date of presentation of petition for 
sequestration or cessio, he has not, for three years 
next before such date, kept the usual trade books 
and accounts. 

B. In each of the cases following :—(1.) If, 
knowing or believing that a false claim has been 
made by any person under the sequestration, he 
fails, for the period of a month from the time of 
his acquiring such knowledge or belief, to inform 
the trustee thereof. 

(2.) If, after presentation of the petition for 
sequestration or cessio, or at any meeting of his 
creditors within four months next before such pre- 
sentation, he attempts to account for any part of 
his property by fictitious losses or expenses. 

(3.) If, within four months next before the pre- 
sentation of the petition for sequestration or cessio, 
he, by any false representation or other fraud, has 
obtained any property on credit and has not paid 
for the same. 

(4.) If, after the date of granting sequestration 
or cessio, or within four months prior thereto, he 
absconds, or makes preparations to abscond from 
Scotland, or takes property with him, which ought 
to be divided amongst his creditors, to the amount 
of £20 or upwards, or fails to attend his public 
examination, 

(5.) If, being insolvent, he transfers his property 
with intent to defraud his creditors. 
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Sec. 14, If a creditor makes a false claim in a Sec. 14. 
Creditor mak- 
ing false 
offence, and liable to imprisonment for a period not claim. 


sequestration or cessio, he is guilty of a crime and. 


exceeding one year. 


Sec. 15. It is the trustee’s duty to report offences Sec. 15. 
under this Act to the presiding judge, who directs el 
A f i to report 
information to be laid before the Lord Advocate. _ offences. 

II. Under “ The Bankruptcy Frauds and Dis- 1. Under 


abilities (Scotlund) Act, 1884.”\—Sec, 3. An jeer aacds 


undischarged bankrupt shall be deemed to include and Disabili- 


a person whose estate has been sequestrated, or "® Scotland) 


Act, 1884.” 
with respect to whom a decree of cessio bonorwin Sec. 3. 
has been pronounced, and who has not received Hise os 
; , charged bank- 
discharge from a competent .Court in Scotland. rupt.” 
Sec. 4. Where an undischarged bankrupt obtains See. 4. 
credit to the extent of £20 or upwards from any ree 
5) 


person, without informing such person that he is an credit. 
undischarged bankrupt, he shall be guilty of a crime 

and offence, and may be dealt with and punished 

as if he had been guilty of a crime and offence 
under the Debtors (Scotland) Act, 1880, and the 
provisions of that Act shall apply to proceedings 
under this section. 

Indictment.—It has been laid down that an Indictment. 
indictment under section 13 of “The Debtors 
(Scotland) Act, 1880,” must specify three things 
—(1.) What the true state of affairs of the accused 


1 47 & 48 Vic, ¢.. 16. 


Forms. 


7. Coining. 


Act of 1861. 


Definitions. 


“Current gold 


and silver 
coin.” 
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was; (2.) That he knew and believed it to be so; 
(3.) That he did not disclose. 

The Act of 1887? gives the following forms :— 

(1.) .. . You did, when examined in bank- 
ruptey before Hubert Hamilton, Esquire, Sheriff- 
substitute of the Lothians, depone (here state the 
general nature of the false statement), in order to 
defraud your creditors. 

(2.) .. . You did, having been on the 20th 
March, 1881, declared bankrupt, conceal property 
consisting of (here state generally the property 
concealed), falling under your sequestration, in order 
to defraud your creditors, by burying it in the 
garden of your house in Troon Street, Kilmarnock 
(or, by removing it to the house of James Kidd, 
your son, No. 17 Greek Street, Port-Glasgow.) . . . 


7. Corning. 


Offences against the coin were at one time 
prosecuted at common law, but are now invariably 
dealt with under the Act of 1861.° The interpre- 
tation section* gives various definitions :— 

“Current gold and silver coin,” includes any such 
coin coined in any royal mint, or lawfully current 
in any part of the Queen’s dominions. 


1 Simpson, 1883, 5 Coup. 5724 G25 Vicse. 09): Macd 
293. 102. 
3 50 & 51 Vic. c. 35, Sch. A. 4 Thid. § 1. 
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“Copper coin includes any copper, bronze, or “Copper 
mixed metal coin, coined:or current as above.” ea 


“False or counterfeit coin,” includes current coin “False or 


counterfeit 
” 


tampered with so as to resemble coin of a higher |.” 
denomination. 

“Current coin,” includes any coin coined in a «Current 
royal mint, or lawfully current by proclamation in 0" 
any of the Queen’s dominions. 


“Having in custody or possession,” includes “ Having in 
custody or 


knowingly having in the possession of another, or in Seay 
possession, 


any place, whether belonging to or occupied by the 
person accused or not, or whether he have the thing 
for his own use, or that of another. 

It makes no difference to the crime of making, Coin not in a 
uttering, &c., false or counterfeit coin, that the coin abet sate: 
is not in a finished state.” 

“ Uttering”’ means tendering or putting off with “ Uttering.” 
intent to defraud, but under the statute this need 
not be “as genuine.” 

Offences under the Statute—I. Crime and ae 
Offence.—First offence of knowingly uttering base Statute. 
foreign gold or silver coin.® I. Crime and 

: : : . -,1 Offence. 

Punishment.—Six months’ imprisonment, with p,yiment, 
or without hard labour. 

II. Crime and Offence.—(1.) First offence of IL. Crime and 


offence. 
1 See Murray and Carmichael, 2 24 & 25 Vic. c. 99, § 80, and 
1841, 2 Swinton, 559; Suther- see Logg, 1839, 2 Swinton, 280. 
land and Gibson, 1848, J. Shaw, 3 94 & 25 Vic. c. 99, § 20. 


135. 


Punishment. 


III. Crime 
and offence, 


Punishment. 
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knowingly uttering base British gold or silver 
coin.} 

(2.) Uttering as British gold or silver coin, any 
coin, medal, &c., which is of less value than the coin 
it is passed off for.? 

(3.) Uttering base British copper coin.® 

(4.) Having three or more base British copper 
coins, with intent to utter.* 

(5.) Defacing any British current coin by stamp- 
ing names or words upon it.° 

(6.) First offence of making base inferior coin.® 

Punishment.— One year’s imprisonment, with 
or without hard labour, or solitary confinement. 

Ill. Crome and Offence.—(1.) Exporting any 
counterfeit British current coin, without authority.’ 

(2.) Uttering base British coin, and either—(q) 
having in possession any other counterfeit British 
current gold or silver coin, or (6) on the same day, 
or within ten days next ensuing, committing another 
offence of uttering base British coin.® 

(3.) A second uttering of base foreign gold or 
silver coin.® 

Punishment. — Two years’ imprisonment, with 
or without hard labour, or solitary confinement. 


2) 


1 94 & 25 Vic. c. 99, § 9. 
2 Ibid. § 18. 


[bid. § 22. 

Ibid. § 8. 
§ 15. 8 Ibid. § 10. 

=wlbtd aSili5: » Toid. § 21. 
§1 


N 
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IV. Crime and Offence.—Knowingly possessing IV. Crime 
three or more base British gold or silver coins with *™¢ cMence 
intent to utter them.! 

Punishment.—Five years’ penal servitude,? or Punishment. 
two years’ imprisonment, with or without hard 
labour, or solitary confinement. 

V. High Crime and Offence.—(1.) Unlawfully v. High 


crime and 


possessing gold or silver taken from British coin.® fe 
otrence, 


(2.) Making base British copper coin.‘ 

(3.) Making, &c., instruments for counterfeiting 
British copper coin.° 

(4.) Dealing in base British copper coin.® 

(5.) Making base foreign gold or silver coin.’ 

(6.) Unlawfully bringing into Britain base 
foreign gold or silver coin. 

(7.) Second offence of making base foreign 
inferior coin.® 

Punishment.—Seven years’ penal servitude, or Punishment. 
two years’ imprisonment, with or without hard 
labour, or solitary confinement. 

VI. High Crime and Offence. — Lightening vt. High 


British current gold or silver coin, with intent that crime and 


2 ; : offence. 
it may thereafter pass for British current coin.” 


Punishment.—Fourteen years’ penal servitude, Punishment. 


124 & 25 Vic. c. 99, § 11. 6 Ibid. § 14. 
2 97 & 28 Vie. c. 47, § 2 7 Ibid. § 18. 
3 24 & 25 Vic. c. 99, § 5. 8 Thid. § 19. 
4 [bid. § 14. ford 822. 
5 [bed. § 14. 10 [bid. § 4. 


VII. High 
crime and 
offence. 
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or two years’ imprisonment, with or without hard 
labour, or solitary confinement. 

VII. High Crime and Offence.—(1.) Making 
base British gold or silver coin. 

(2.) Gilding or silvering base British coin, or 
pieces of metal, with intent to coin the same into 
counterfeit coin.? 

(3.) Gilding or colouring British current silver 
coin, with intent to make it pass for British current 
gold coin.’ 

(4.) Gilding or silvering or colouring British 
current copper coin, with intent to make it pass 
for British current gold or silver coin.* 

(5.) Dealing in base British gold or silver coin.® 

(6.) Unlawfully importing base British gold or 
silver coin.® 

(7.) An offence of—(a) uttering base British 
gold or silver coin; or (b) uttering base British 
gold or silver coin, aggravated by possession of 
another base coin, or by committing a similar 
offence within ten days ; or (¢) possessing three or 
more base British gold or silver coins, by a person 
previously convicted of any of these offences, or of 
any high crime and offence under this or any 
previous Act relating to the coin.’ 


1 24 & 25 Vie. c. 99, § 2. 5 Ibid. § 6. 
2 Ibid. § 3. 6 Ibid. § 7. 
3 Ibid. § 3. 7 Ibid. § 12. 


4 Thid. § 3. 
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(8.) A third offence of uttering base foreign gold 
or silver coin.! 

(9.) Making, &c., instruments for cutting or 
stamping British or foreign gold or silver coin? 

(10.) Unlawfully conveying instruments or metals 
from any royal mint.® 

Punishment.—Penal servitude for life, or two Punishment. 
years imprisonment, with or without hard labour, 
or solitary confinement. 

Repeated Uttering.—The repeated tendering of Repeated 
the same coin does not amount to the aggravation eee 
of repeated uttering under the Act. The coin 
uttered on the second occasion must be different 
from that uttered on the first.4 

A charge of possession of coins cannot be made 
under the Act if a charge of uttering the same 
coins has also been made.°® 

Indictment.—If a person is accused of two Indictment. 
separate acts, one a crime and offence, the other a Cumulative 
high crime and offence under the Act, they may be “"* 
charged cumulatively.® But it is thought that if a 
person is charged cumulatively with a crime and 
offence, and a high crime and offence, where only 
one act of contravention of the Act has taken place, One act of 


: 7 contravention. 
the charge is a bad one,’ are 


248% 25 Vic. c. 99, § 21. Irv. 465. 
2 Ibid. § 24. 6 Davidson and Francis, 1863, 
3 Ibid. § 25. 4 Irv. 292; Wilsons, 1866, 5 
4 Anderson, 1861, 4 Irv. 5. Irv. 302. 


° Weir and Hull, 1864, 4 7 Macd. 110. 


Fire-raising. 
Three degrees. 


4 


ra 


1. Wilful 
fire-raising. 
(1.) The sub- 
ject. 


Tenant. 


Proprietor 
firing tenant’s 
house. 
Subjects let, 
but not yet 
occupied. 


Firing one’s 
own house. 


(2.) When 
crime is com- 
plete. 
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FIRE-RAISING. 


There are three degrees, or rather kinds, of fire- 
raising—viz., (1.) Wilful fire-raising ; (2.) Culpable 
and reckless fire-raising ; (3.) Fire-raising in order 
to defraud insurers. 

1. Wilful Fire-raising.—(1.) The subject of 
wilful fire-raising—The crime consists in firing 
any house, store, barn, or other building, whether 
inhabited or not, or growing or stored corn, or 
growing wood, or coal-heughs." A tenant setting 
fire to a house occupied by him commits the crime; 
and so does a proprietor who burns his house which 
is occupied by a tenant.? And the same would 
probably be held if an owner burns subjects let but 
not yet occupied, or subjects over which a creditor 
has a bond. The crime is also committed if an 
owner fires his own house that his neighbour’s may 
be burned, and this result ensues; or if he sets 
fire to his own house to defraud insurers, and, as a 
consequence, his neighbour’s house is burned.® 

(2.) When the Crime is complete.—The crime 
is complete when the fire has laid hold of some part 
of the subject.4 There need not be direct applica- 


tion of fire to the subject; it is enough if some 


1 Hume, i. 125; Alison, i. 441; 
Macd. 112. 

> Hume, i. 132; Alison, i. 435. 

® Hume, i. 130; Alison, i. 438. 


4 Ross, 1822, Shaw, 79; Ar- 
thur, 1836, 1 Swinton, 124; 
Grieve, 1866, 5 Irv. 268; Pol- 
lock, 1869, 1 Coup. 257. 
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adjunct of the subject be fired, or fire be applied to 
something near the subject, and, as a consequence, 
the fire reaches and seizes upon the subject. 
(3.) Intent.—There must in this, as in every (3.) Intent. 
other crime, be guilty intention, but this will be 
presumed if extreme recklessness is displayed, or Presumed if 
““Utfer disregard as to whether the fire may spread there is gross 
recklessness. 


or not.! 


2. Culpable and Reckless Fire-raising.—Lord 2. Culpable 

Wane and reckless 

>? fire-raising. 
from reckless fire-raising as follows :—“ If a person Lord Young’s 


in a charge to a jury, distinguished wilful 


intentionally, and not in pursuit of any lawful °h#8* 

object, sets fire to premises, he commits the crime 

of wilful fire-raising ; and if, while engaged in some 
other unlawful act, or while in such a state of excite- 

ment as not to care what he is doing, he, without 

deliberate intention to do so, sets premises on fire, 

he commits the crime of wicked, culpable, and reck- 

less fire-raising ; but the accidental setting on fire 

of premises by mere carelessness is not, in ordinary 

circumstances, criminal.’’? 

Thus, if a thief, while in premises for the purpose Thief setting 
of theft, sets fire to them accidentally, he may be 5, pre: 
charged with culpable and reckless fire-raising. And 
this charge will lie where the subject does not fall 
within the category of those in regard to which the 
crime of wilful fire-raising may be committed. 

Thus, it is culpable and reckless fire-raising to 


1 Hume, i. 130; Alison, i. 434. 2 Smillie, 1883, 5 Coup. 287. 


Furniture, 
stacks of hay, 
&e. 

3. Fire-raising 
to defraud 
insurers. 


Indictment. 


Punishment. 


Destruction of 
Ships. 
Act of 1789. 
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’ 


set fire to furniture, stacks of hay or wood, or 
detached sheds. 

3. Fire-raising to Defraud Inswrers.—To fire 
one’s own property with this intent is criminal, 
though there be no danger to the property of 
others.? 

Indictment.—The Act of 1887? gives the follow- 
ing forms :—(1.) and (2.) . . . You did set fire to a 
warebouse occupied by Peter Cranston, in Holly Lane, 
Greenock, and the fire took effect on said ware- 
house, and this you did wilfully (or culpably and 
recklessly). . . . 

(3.) . . . You did set fire to the shop in Brown 
Street, Blairgowrie, occupied by you, with intent 
to defraud the Liverpool, London, and Globe 
Insurance Company, and the fire took effect on 
said shop. 

Punishment.—Wilful fire-raising is punished by 
penal servitude. The other two forms of fire- 
raising, and also attempts at fire-raising, are pun- 
ished by penal servitude or imprisonment. 


DESTRUCTION OF SHIPS. 


By Act of 1789,° and also at common law, it is 
a crime for any owner, captain, officer, or mariner of 
a ship, wilfully to cast away, burn, or otherwise 


1 Little, 1857, 2 Irv. 624; but 329 Geo, III. c. 46; Hume, 
see Lawson, 1865, 5 Irv. 79. i, 176, 486; Alison, i. 461; 
2 50 & 51 Vic. c. 35, Sch. A. Maced. 115. 


SPECIAL CRIMES. 145 


destroy his ship, or bring about such an act, with 
intent to defraud insurers, or merchants who have 
goods in the ship, or owners. 

Punishment.—Under the Act the sentence is Punishment. 
death, but this would now be restricted to penal 
servitude or imprisonment. 

The Merchant Shipping Act of 1854! deals with Act of 1854. 
serious crimes committed by a captain, officer, sea-_ 
man or apprentice, who, by wilful breach of duty, 
neglect, or drunkenness, does any act which tends 
to the destruction or serious damage of the ship, or 
endangers the life of any person on board, or who 
refrains from any lawful act requisite for preserving 
the ship and any person on board from serious injury. 


Matictious MISCHIEF. Malicious 
mischief. 


This term is used to describe the felonious de- 
struction of, or injury done to property, such as 
breaking fences, burning stacked wood, smashing 
windows, &c.? 

The nature of the motive which led to the Motive. 
malicious act is immaterial. Malice is presumed if When malice 
is presumed. 


certain results injurious to property have followed. 
But it is necessary that the mischief have taken 


BE (MOCHUS VICEC aL OA. Shaw, 229; Thompson, 1874, 2 
2Hume, i. 122; Alison, i, Coup. 551; Stewart, 1874, 2 
448 ; Macd. 117; Miller, 1848, Coup. 554. 
Ark. 525; Murdoch, 1849, J. 


When malice 
is not pre- 
sumed, 


Acts of 1581 
and 1587. 


Act of 1789. 


Act of 1840. 


Punishment. 
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effect in some way, though not, it may be, to the 
full extent intended. Malice, however, will not be 
presumed—(1) where civil rights are in question, as 
where fences are broken down in vindication of an 
alleged right of way, unless the injury to property 
has been accompanied by violent and disorderly pro- 
ceedings ; (2) where property is injured solely with 
a fraudulent intent. 

It is not essential that the malice be specially 
directed against the owner of the property injured 
or destroyed. 

By old Acts of 1581! and 1587? it is declared 
to be a capital crime to destroy or hougb horses or 
cattle, and to cut growing wood and corn. And by 
an Act of 1789° the same penalty is decreed 
against the offences of destroying certain woollen 
goods in the loom, or on the rack, and of destroying 
the apparatus used in the manufacture of these 
goods. 

These offences would now be indicted at common 
law. 

By an Act of 18404 it is criminal to do any- 
thing “to obstruct any engine or carriage using any 
railway; or to endanger the safety of persons 
conveyed in or upon the same.” 

Punishment.—Fine or imprisonment. 


USS Ces Il); 3 29 Geo. III. c. 46. 
21587, c. 83. 43 & 4 Vic. c. 97. 
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Nicut PoacuHIna. Night Poach- 

This offence is ruled by Acts of 1829! and i”& 
1844.? 

1. Dejfinitions.—Night is held to commence 1, Defnitions. 
at the expiration of the first hour after sunset, and “Night.” 
to conclude at the beginning of the last hour before 
sunrise. 

‘““*Game’ shall be deemed to include hares, phea- « Game.” 
sants, partridges, grouse, heath or moor game, black 
game, and bustards.’® 

2. Poaching.—It is an offence—(1) to take or 2. Poaching. 
destroy unlawfully by night, “ any game or rabbits in 
any land whether open or enclosed,” or (2) to ‘“ enter 
or be in any land, whether open or enclosed, with 
any gun, net, engine, or other instrument, for the 
purpose of taking or destroying game.” 

This section describes only one offence which may 
be committed in two different ways.‘ 

Forwm.— Under the Night Poaching Acts the Forum. 
offence was cognisable by two Justices or by the 
Sheriff, but now by the Sheriff alone. 

Punishment, 1st Offence.—Imprisonment for Punishment. 
three months; caution to the amount of £20 for 1* Offence. 
one year ; failing caution being found, six months 
additional imprisonment. 


19 Geo. IV. c. 69; Macd. incorporated with 7 & 8 Vic. c. 
188. 29, 

27 & 8 Vic. c. 29. 4 Duncan, 1864, 4 Irv. 474. 

39 Geo. IV. 69, §§ 12, 18, 


2nd Offence. 


drd Offence. 


Tenant of 
land. 


Destruction of 


game on 
public road, 
&e. 


3. Assaults. 
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2nd Offence.—The previous penalties are all 
doubled. 

3rd Offence.—Under the Night Poaching Acts, 
a third offence was cognisable only by the Court of 
Justiciary, and a sentence of penal servitude might 
be pronounced.! It is now competent to try in the 
Sheriff-Court third offences under the above section, 
and other offences under the Acts as to which the 
jurisdiction of the Court of Justiciary is declared to 
be exclusive.” 

A tenant of land may be guilty of offences under 
the Night Poaching Acts.2 If one of several 
persons is armed with instruments for taking game 
all are held to be guilty.* 

The Act of 1844 has extended the offence of 
unlawfully taking or destroying game or rabbits by 
night, to persons who may do so on any public road, 
highway, or path, or on the sides thereof, or at the 
openings, outlets, or gates from any such land into 
any such public road, highway, or path.° But it is 
not an offence to be on a road with instruments for 
the purpose of taking game.® 

3. Assaults.—Owners, occupiers of land, or their 
servants (but not a game tenant,’ nor his servant,* 


19 Geo. IV. c. 69, §$ 10, 57& 8 Vic. c. 29, § 1. 

Til, 5 Burns and others, 1863, 4 
2 50 & 51 Vic. c. 35, § 56. Irv, 437, 
3 Smith, 1856, 2 Irv. 402. 7 Price, Cox, 27.7. 


4 Granger, 1863, 4 Irv. 432. 8 Addis, 6 C. and P., 388. 
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nor one who merely has permission to shoot!), may 
apprehend offenders against the provisions of the Apprehension 
Night Poaching Acts. If an offender assaults his °f ‘fenders. 
captor, or offers violence with any firearms, stick, 
club, or other offensive weapon, he is liable to penal 
servitude for seven years, or imprisonment, with 
hard labour, for two years.” 

A stone, though not brought into the ground,’ a 
walking stick,* or a crutch,® may be held to be offen- « Offensive 
sive weapons under the section. The assault need WP” 
not take place on the lands where the poaching was 
committed.® 

4. Gangs.—If persons, to the number of three 4. Gangs. 
or more together, unlawfully enter land, open or eae 
enclosed, by night, to take or destroy game or fully entering 
rabbits, any of such persons being armed, they are 4 
liable to penal servitude for fourteen years, or to 
imprisonment, with hard labour, for three years.’ 

The Act of 1844 does not extend this enactment Not extended 
to persons being on a road.§ Be 
To convict unarmed members of a gang, it must Unarmed 


be proved that they knew that weapons were borne ™mbers of a 


: ee gang. 

by one of their number.? And it is enough to con- 

1 Wood, 1 F. and F., 470; ‘Turner, 3 Cox, 304. 
Wesley, 1 F. and F., 528. > Palmer, 1 M. and Rob., 70. 

SEO NGeomlVerc OOM Sead S&S 6 Alison, i. 554. 
8 Vic. c. 29, $ 1. FO Gea, TV06r 69.8 0: 

* Grice, 7 C. and P., 808 ; 8 Burns and others, 1863, 4 
M'‘Nab, 1845, 2 Broun, 416. tev ia. 


* Fry, 2 M. and Rob., 42; 9 Southern, R. and R., 444. 
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Common vict all the members of a gang if a common design 
ee is proved, although one only enter the land.! 

It is not necessary that the accused have actual 
possession of weapons at the moment of capture.” 


Limitation of 


time for pro- Limitation of Time for Proceedings wnder 
ceedings under the Act 
the Act. MEAG 


(1.)Summary = (1,.) Summary Trial.Prosecution must com- 
trial. ate : as 
mence within six calendar months after commission 


of the offence. 
(2.) Indict- (2.) Indictment.— Prosecution must commence 
pee within twelve calendar months after commission of 


the offence.? 


1 Passey, 7 C. and P., 282. the Night Poaching Acts, see 
2 Nash, R. and R., 386. Rankine’s Land Ownership, 3rd 
8 9 Geo. IV. c. 69, § 4. For edition, Appendix, pp. 763- 


fe 
commentary and authorities on 769. 
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IPAURE JOG Parr III. 


J Wi 18 US ID ILC TT OLIN), JURISDICTION, 


JURISDICTION in crimes pertains to the forwm 
delicti—the Court of the place or territory at or 
within which the offence has been committed. 


1. ALL CRIMES COMMITTED WITHIN SCOTLAND 1, All crimes 


ARE COGNISABLE BY THE ScorTisH CRIMINAL 2” Scotland 
are cognisable 


Courts. 1 by the 


4 : oH Scottish 
Offences against the regulations of the military Gina 


or naval services are tried by court-martial ; Courts. 
ecclesiastical offences are dealt with by the Church 
courts; breach of the rules of official professions, 
or of associations, are dealt with by those bodies 


themselves. 


2. CERTAIN CRIMES COMMITTED BEYOND SCOT- 2. Certain 


LAND ARE COGNISABLE BY THE ScottisH “'™® 
committed 


CRIMINAL COURTS. beyond Scot- 
; ; ; 7 . _ land, are 
The territorial waters surrounding the Scottish cognisable by 
coasts are held to be within Scotland. the Scottish 
Criminal 
Courts. 


1 Hume, ii. 57; Alison, ii. 81; Macd. 242. 


Territorial 
Waters 
Jurisdiction 
Act, 1878. 
Sec. 2. 


See. 3. 


Sec, 4. 


Sec. 7. 
Territorial 
waters.” 


Jurisdiction 
of the 
admiral. 
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By the Territorial Waters Jurisdiction Act, 
1878, it is enacted :— 

Sec. 2. An 
whether a British subject or not, on the open sea, 


Majesty’s 


offence committed by a person, 


within the territorial waters of Her 
dominions, is an offence within the jurisdiction of 
the admiral, although committed on board, or by 
means of a foreign ship. 

Sec. 3. If the offender is a foreigner, a Secre- 
tary of State must consent to proceedings being 
instituted against him in the Courts of the United 
Kingdom. 

Sec. 4. Preliminary proceedings before a Justice 
of the Peace or magistrate do not require such 
consent. 

Sec. 7. The phrase, “ territorial waters,” includes 
any part of the open sea within one marine league 
of the coast, measured from Jow water-mark. 

For the purpose of arresting any person charged 
with an offence declared by this Act to be within 
the jurisdiction of the Admiral, the territorial waters 
adjacent to the United Kingdom or any other part 
of Her Majesty’s dominions shall be deemed to be 
within the jurisdiction of any judge, magistrate, or 
officer having power within such United Kingdom, 
or other part of Her Majesty's dominions, to issue 
warrants arresting, or to arrest, persons charged 


1 41 & 42 Vie. c. 73, 
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with offences committed within the jurisdiction of 
such judge, magistrate, or officer. 

The Foreign Jurisdiction Acts, extending from 
1843 to 1878, have been repealed, and the law as 
to foreign jurisdiction consolidated by the Foreign Foreign 
Jurisdiction Act, 1890.1 The main provisions of tl 
that Act are as follows :— 

Sec. 2. Where a foreign country is not subject See. 2. 
to any Government from whom Her Majesty might 
obtain jurisdiction by treaty, capitulation, grant, 
usage, sufferance, and other lawful means, Her 
Majesty shall, by virtue of this Act, have jurisdiction 
over Her Majesty’s subjects for the time being resi- 
dent in, or resorting to, that country. 


Op) 
® 
8 
a> 


Sec. 6. A person charged with an offence cognis- § 
able by a British Court in a foreign country, may 
be sent for trial to a British possession appointed in 
that behalf by Order in Council ; but 

(a.) Such person, before being so sent for trial, 
is entitled to have competent witness for his 
defence examined before British Court in foreign 
country. 

(b.) Such Court must examine any witness so 
produced, and transmit certified copy of the evi- 
dence to the Court of the British possession. 

(c.) The Court of the British possession shall 
allow so much of the evidence to be received as is 


1 §3 & 54 Vic. ¢. 37. 


Sec, 7. 


Sec. 9. 


Sec. 14. 
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admissible according to the practice of that 
Court. 

(d.) The Court of the British possession, in try- 
ing the offender, shall apply the law of the locus 
delicti. 

Sec. 7. If a person has been convicted before a 
British Court in a foreign country, the sentence 
shall be carried into effect in such place as may be 
directed by Order in Council. 

Sec. 9. Her Majesty may, by Order in Council, 
assign to, or confer on any Court in any British 
possession, any jurisdiction which may lawfully, by 
Order in Council, be assigned to, or conferred on, 
any British Court in any foreign country. 

Sec. 14, Her Majesty in Council may make 
any law for the government of Her Majesty's sub- 
jects being in any vessel at a distance of not more 
than one hundred miles from the coast of China or 
of Japan. 

Offences at Sea beyond the Territorial Waters. 
—Piracy may be tried by the Scottish Courts, 
irrespective of the place where it is committed, and 
of the nationality of the accused or of the ship.1 

In the case of crimes other than piracy, com- 
mitted on the high seas, our Courts have jurisdic- 
tion if the ship is British, If the crime is 
committed in a foreign port, our Courts have 


1 Hume, i. 480. 
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jurisdiction if the ship is British, and the accused 
a British subject.? 


3. PERSONS OVER WHOM THE SCOTTISH CRIMINAL 3. Persons 


CouRTS EXERCISE JURISDICTION. OI 
the Scottish 


Criminal 
anys : wa: Courts 
offence within Scotland against the criminal law of exercise 
Scotland, may be tried by a Scottish Criminal] Jemstiction. 
Court. 

Prior to 1841 all Peers could only be tried by Peers. 
their own order for treason, petty treason, murder, 
or other felony. By an Act of 1841,? it was Act of 1841. 


enacted that every Lord of Parliament or Peer of 


Every person, British or foreign, who commits an 


this realm, having place and voice in Parliament, 
against whom any indictment for felony may be 
found, shall plead to such indictment, and shall 
upon conviction be liable to the same punishment 
as any other of Her Majesty’s subjects are or may 
be liable upon conviction for such felony, any law 
or usage to the contrary in any wise notwithstand- 
ing. 


This enactment does not include Scottish Peers Scottish 
non-repre- 
‘ sentative 
accordingly, the ancient privilege still pertains, peers. 


who are not representative Peers, and to them, 


Members of the House of Commons have no Members of 
privilege in indictable cases beyond this, that the the Howse 
of Commons. 


Houses of Parliament have the right to receive 
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immediate information of the imprisonment or 
arrest of any member, with the reason of his deten- 


tion. 
4, CRIMEN CONTINUUM. 


If the principal part of a continuous crime is 
committed in Scotland, the Scottish Courts have 


2 


jurisdiction to try the offender. There may be 
jurisdiction in the Scottish Courts over a person 
who has never been in Scotland, as when a person, 
residing in England, sends to a person in Scotland 
an explosive substance, with design to injure, and 
injury results on the parcel containing the explosive 
being opened.® 

In the cases of theft or reset there is continuous 
felonious possession, and so there is jurisdiction in 
the forwm deprehensionis.* 

Under the Coining Act,° if the aggravation of a 
second uttering of base coin is committed in a 
different locality from that of the first uttering, 
there is jurisdiction in the Courts of either place to 


1 Steph. Com. ii., 354, 11th 
ed. 

2 Hume, ii. 53; Alison, ii. 
74; Humphreys, 1839, Bell’s 


Notes, 148; Jeffrey, 1842, 1 
Broun, 337; Michael, 1842, 1 
Broun, 472; M/‘Gregor and 


Inglis, 1846, Ark. 49 ; M‘Kay, 
1866, 5 Irv. 329; Bradbury, 
1872, 2 Coup. 311; Allan, 


1873, 2 Coup. 402; Withering- 
ton, 1881, 4 Coup. 475. 

> Hume, ii. 54. 

4+ Dougherty and Prunty, 
1824, Shaw, 123; Nicol, 1834, 
Bell’s Notes, 149 ; Stevenson, 
1853, 1 Irv. 341; 13 Geo. ITI. 
c. 81; 44 Geo. IIT. ¢. 92; 24& 
25 Vic. c. 96, § 114. 
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try the accused, as if the two utterings had taken 
place within one locality. 

Under the Post-Office Act,! an offence may be Post-Office 
tried by the Courts of any place through which the a 
subject of the crime has passed. 

In the case of a crime committed in a railway Railway 
train, there is jurisdiction in the Courts of any ee: 
locality through which the railway passes. 


The Act of 1887? contains the following enact- Act of 1887. 
Continuous 


ment as to continuous crimes :—Where a crime has a a 


been committed partly in one county and partly in 
another county, or where one crime following on, 
and connected with another crime, has been com- 
mitted in a different county from that in which the 
first was committed, or where several crimes which, 
if committed in one county, could now be tried 
under one indictment, are alleged to have been 
committed by any person in different counties in 
succession, a person accused may be lawfully 
indicted to a Court to be held in such one of such 
counties as shall be determined by the Lord 
Advocate, whether for trial in the High Court of 
Justiciary or in the Sheriff-Court. Where any 
such case is tried in the Sheriff-Court of any 
county, the Procurator-Fiscal of that county, or of 
any one of the districts of such county as shall be 
determined by the Lord Advocate, shall prosecute, 


a \Weubk, JIN, ghaxel IL Motes Cer 250 & 51 Vie. c, 35, § 22. 
36, § 37. 
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and the Sheriff of that county shall have power to 
try such case, and to pronounce sentence on con- 
viction, although the crime found proven may have 
been in whole or in part committed in a different 
county. Such Sheriff and Procurator-Fiscal shall 
have all the powers in regard to such case, both 
before, at, and after the trial, which they possess 
in relation to any case occurring within their own 
district. 


5. CRIMINAL COURTS. 


I. Court of Justiciary—This is the Supreme 
Criminal Court in Scotland, both in first instance 
and in review.! 

(1.) Origin.—At first, criminal justice was 
dispensed by the King himself. Afterwards, he 
appointed a justiciar or justice to try criminal 
as well as civil cases. In the reign of Alex- 
ander II. there were two justiciars in Scotland, 
one north of the Forth, the other for the part of 
the country south of that river. In the reign of 
Mary the original idea of one justiciar was again 
resorted to. The office, which at the outset was 
personal, subsequently became feudal and heritable 
in a family. In 1628, the Earl of Argyle, whose 
family had held the office since 1565, resigned it 
to Charles I. ad remanentiam. The justiciar had 


1 Hume, ii. 1; Alison, ii. 1. 
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power to name deputes, to assist him in performing 

his duties. The king also appointed inferior deputes Deputes. 
and judges independently of the justiciar, who might 

sit at a trial along with the justiciar and his deputes. 

In extraordinary cases, assessors were appointed by Assessors. 
the Privy Council and the Lords of Session to sit 

with the justiciar and deputes. 

Originally, the Lord Justice-Clerk was clerk only tora Justice- 
of the Justiciar’s Court, with a power of nominating Cler 
deputes, but in 1663 he was elevated to the Bench 
as Lord Justice-Clerk. 

A Commission of Justiciary in a new form was Commission 
issued by the Crown in 1671, and turned into a Of Justionnzy, 
law by Act of 1672.1. By this Act justice-deputes Act of 1672. 


were abolished, and the Criminal Court declared to Constitution 
of Court of 


consist of five of the Lords of Session, along with i 
Justiciary. 


the Justice-General and Justice-Clerk. Under the 
Act of 1672, four judges were a quorum of the Quorum. 
ordinary Court, which was to be held every Monday, 
at nine o'clock. An Act of 1681? reduced the Act of 1681. 
number of the quorum to three judges in time of 
vacation; and an Act of 17838° made this the Act of 1783. 
number of the quorum both for session and vaca- 
tion. 

(2.) Constitution.—The constitution of the Court (2.) Constitu- 
of Justiciary as established by the Act of 1672 was "™ 


GOATS UGS 3 23 Geo. III. c. 45. 
2 6S8I5 cn 22% 


Provisions of 
Act of 1887. 
All Senators 
of the College 
of Justice are 
Lords Com- 
missioners of 
Justiciary. 


And must offi- 
ciate as Lords 
Ordinary on 
the Bills. 
Exceptions. 


160 THE CRIMINAL LAW OF SCOTLAND. 


maintained till 1887. And the Lords of Session 
who were Commissioners of Justiciary were exempted 
from officiating as Lords Ordinary on the Bills in 
vacation, But the Act of 1887! enacted that every 
person appointed to the office of one of the Senators 
of the College of Justice in Scotland became, in 
virtue of such appointment, a Lord Commissioner 
of Justiciary in Scotland, and Senators of the Col- 
lege of Justice who, at the date of that Act, were 
not Lords Commissioners of Justiciary, were thereby 
appointed to that office. The Act further provided 
that every Senator of the College of Justice, other 
than the Lord Justice-General and the Lord Justice- 
Clerk, must officiate in rotation as Lord Ordinary 
on the Bills in vacation. But it was provided that 
those Senators of the College of Justice who were 
Lords Commissioners of Justiciary at the date of 
the passing of the Act were not required to offi- 
ciate as Lords Ordinary on the Bills, and were to. 
take precedence, in the High Court of Justiciary, 
of those Senators of the College of Justice who were 
created Lords Commissioners of Justiciary by the 
Act of 1887. But if any of those Senators of the 
College of Justice who were Lords Commissioners 
of Justiciary at the date of the Act shall not offi- 
ciate as Lord Ordinary on the Bills in vacation, he 
may be required to officiate with greater frequency 
than other Lords Commissioners of Justiciary at 


1 50 & 51 Vie. c. 35, § 44. 
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sittings of the High Court of Justiciary in Edin- 

burgh or elsewhere. If any difference shall arise 

as to the rotation of judges in the High Court of Rotation of 
Justiciary or in the Bill-Chamber, the same shall judges. 
be determined by the Lord Justice-General. 

The Act of 1887! fixes the salaries of judges of galaries of 
the High Court of Justiciary, and declares that Lords Com- 
these shall be held to cover all Circuit Court’ 
expenses, 

(3.) Cirewit Cowrts.—Prior to 1887 the sittings (3.) Circuit 
of the Court of Justiciary were divided into High Oe 
Court and Circuit Court sittings. By the Act of 
1887? it is enacted that every sitting of the Lords Every sitting 
Commissioners, whether under the law and practice enue 
prior to 1887, or under the Act of that year, or a High Court 
under an Order in Council, was to be a sitting of sitting. 
the High Court of Justiciary. 

An Act of 1587° ordered Justice Ayres to be Justice Ayres. 
held, twice in the year as of old, in every shire in 
the kingdom, in April and October, Subsequent 
Acts repeated this enactment, and fixed the circuit 
towns. The judges were empowered to fix the 
dates and places for holding circuits by acts of 
adjournal, and also the number of days the judges 
were to remain in the circuit towns. Prior to 1887 
two judges went upon each circuit and sat together, 
but one judge could conduct the business of the 


IDO SINVicse. 35, § 40. 3 1587, c. 82. 


2 Ibid. §§ 44, 46. 
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circuit.1 A criminal trial is now invariably pre- 
sided over by a single judge. 
Circuits. The circuits were, and are still, three in number :— 
North— 
Perth, for the shires of Perth and Fife. 
Dundee, for the shire of Forfar. 
Aberdeen, for the shires of Aberdeen, Banff, 
and Kincardine. 
Inverness, for the shires of Inverness, Ross, 
Cromarty, Elgin, Nairn, Sutherland, 
Caithness, ~Strwany fh 1 
South— 
Ayr, for the shire of Ayr. 
Dumfries, for the shires of Dumfries and 
Wigtown,and Stewartry of Kirkcudbright. 
Jedburgh, for the shires of Roxburgh, 
Berwick, and Selkirk. 
West— 
Glasgow, for the shires of Lanark, ‘Dumbar- 
ton, and Renfrew. ° 
Stirling, for the shires of Stirling, Clackman- 
nan, and Kinross. 
Inverary, for the shires of Argyll and—Bute. 
(4.) Sittings, (4.) Settungs.—Prior to 1887 the sittings of the 
Court of Justiciary were divided into High Court 
Act of 1672. and Circuit Court Sittings. The Act of 1672 
directed the High Court to sit in Edinburgh every 


1 20 Geo, II. c. 48, § 82; 11 Geo. IV. and 1 Will. IV. c. 69, § 19. 
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Monday during session, and various statutes enacted 

that the Circuit Courts should sit twice a-year—in Circuits twice 
spring and autumn. By Order in Council the *7" 
sovereign might direct additional Circuit Courts to Additional 
be held in any circuit town, or dispense with Circuit ee 
Courts held under an Order in Council.! By the 
same means new Circuit Courts might be formed, New circuits. 
and the limits of circuits might be altered.” 

The Act of 1887° provides that, after its com- High Court 
mencement, all sittings of the Court of Justiciary PR, 
in Scotland shall be sittings of the High Court of 
Justiciary, and that the Lords Commissioners of 
Justiciary shall hold such sittings for the trial of 
criminal causes as may be necessary, on the requisi- 
tion of the Lord Advocate, subject to such orders as 
Her Majesty in council may issue, ordaining Courts 
to be held. It is further provided that the cere- 
monies of fencing and closing Courts by proclama- Fencing and 
tion of a macer shall be discontinued, and that it “sims Courts. 
shall not be necessary for the Lords Commissioners 
of Justiciary to remain in any town for a longer 
time than is required for the disposal of the criminal 
and civil business falling to be disposed of at such 
sitting. 

It is also provided* that it shall not be necessary Sitting dis. 
for the High Court of Justiciary to proceed to any Wer ee 
town for the purpose of holding any Court in use to 


1 9 Geo. IV. c. 29, § 3. 3 50 & 51 Vic. c. 35, § 46. 
2 97, Vic. c. 30, § 1. 4 Toid. § 48. 
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be held in such town, when there are no cases 
indicted for the sitting of the Court at such town, 
or when so many of the persons indicted thereto 
have pleaded guilty before the Sheriff at the first 
diet as to make the holding of a special Court 
inexpedient. In that event such cases as remain 
for trial may be brought up at another Court in 
the manner after-mentioned. Any appeal which may 
have been taken to any such Court shall be heard 
by the High Court of Justiciary in Edinburgh, or 
may, when both parties consent, be heard at any 
sitting of the High Court of Justiciary at any place. 

As to transferred cases, it is enacted! that where 
so many of the persons who have been indicted for 
any sitting of the High Court of Justiciary have 
pleaded guilty at the first diet as to make the hold- 
ing of a separate Court for the cases remaining 
unnecessary, it shall be lawful for any Lord Com- 
missioner of Justiciary, on the petition of the Lord 
Advocate, presented within three days immediately 
succeeding the first diet, and in chambers, and with- 
out the presence of the prosecutor or person accused, 
to order the second diets of such cases to be post- 
poned and to be held at any sitting of the High 
Court of Justiciary about to be held in any adjacent 
county, or any county in the same district of the 
country, or in Edinburgh. Upon such order for 
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postponement being issued, a notice shall forthwith Notice. 
be served upon any person accused who may have 
already been cited, in the form of Schedule O} 
annexed to the Act. 

As to trials in adjacent county, it is provided? Trials in 
that where any crime is committed in any county ae 
of an existing circuit in which no sitting of the High Act of 1887. 
Court of Justiciary falls to be held in ordinary 
course for some months thereafter, it shall be com- 
petent to cite the person accused to compear before 
the High Court of Justiciary at any sitting which 
is to be held sooner by the said High Court in 
another county being in a circuit district adjacent 
thereto. 

Adjournment of Second Diets.2— When any Adjournment 
person accused who is cited to the High Court - oe: 
of Justiciary for the second diet has pleaded guilty Act of 1887. 
at the first diet, it shall be lawful for any Lord 
Commissioner of Justiciary in chambers, and with- 
out the presence of the prosecutor or person accused, 
to adjourn the second diet to any other sitting of 
the High Court of Justiciary. 

Sittings of Circuit Courts.—The sittings of the Sittings of the 
Circuit Courts* are as follows :—(1.) In all the Cie’ 


Courts. 
South Circuit, and in Inverness, Stirling, and 


* See Appendix I. 4 30 Geo. III. c. 17, § 33 11 
2 50 & 51 Vic. ¢. 35, § 51. Geo. IV. and 1 Will. IV. c. 37, 
3 Ibid. § 49. § 359 Geo, LV. c) 2978 Ie Act 


of Adjournal, 12th July, 1881. 
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Inverary, there are two sittings a-year—ain spring 
and autumn. 

(2.) In Aberdeen, Perth, and Dundee, there are 
four sittings a-year—in spring and autumn, and at 
two intermediate dates. 

(3.) In Glasgow, there are sittings once every 
two months, as nearly as may be at equal dates. 

The days of the meeting of the various Circuits 
are fixed by Acts of Adjournal, published some time 
before the Courts are held.! 


(5.) Jurisdiction of the Court of Justiciary.— 
(a.) As to Territory.—Before 1887 a distinction 
was drawn between the High Court and Circuit 
Court. The former had universal jurisdiction over 
all Scotland, and exclusive jurisdiction as to crimes 
committed in the three Lothians, Peebles, Orkney, 
and Shetland. The jurisdiction of the Circuit 
Court was confined to crimes committed within 
the counties forming the Circuit. Now, all sit- 
tings of the Court of Justiciary are High Court 
sittings,” and so a Lord Commissioner of Justiciary, 
wherever he may be sitting, has jurisdiction to try 
a crime wherever in Scotland it may have been 
committed. But the custom is invariable to try 
a culprit either in his own Circuit, or in a Circuit 
district adjacent to his own,* or in Edinburgh. 


1.98 Geo, Ill>e. 45,.8 1+ 9 2 50 & 51 Vie. c. 35, § 44. 
Geo. IV. ¢. 29, § 1. Pelbida S Ol. 
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(b.) As to Specific Crimes.—All crimes com- (.) As to spe- 
mitted in Scotland, or, under certain conditions, at “#¢ “™*- 
sea, may be tried in the Court of Justiciary.1 It 
is not enough to exclude the jurisdiction of the 
Court of Justiciary that a statute provides that 
the inferior Courts shall take cognisance of a par- 
ticular offence ; there must be exclusion, expressly Exclusion of 
or by plain implication, of the jurisdiction of the /™stctio. 
Court of Justiciary.2 If a new offence is created New statutory 
by statute, and no Court is fixed for the trial of it, “ence 
the Court of Justiciary has jurisdiction.? And the Acts never 
Court has jurisdiction to try as crimes, acts which sae 


are obviously criminal, though they have never crimes, 


previously been recognised or tried as crimes. The Exclusive 

i jurisdiction 
of Court of 

the crimes of treason, murder, attempt to murder, Justiciary. 


Court of Justiciary has exclusive jurisdiction as t 


rape, breach of duty by magistrates, and deforce- 
ment of messengers-at-arms.* 
The Act of 1887° provides that all interlocutors Interlocutors 


and sentences 
of High Court 
Justiciary under the authority of that Act shall be of Justiciary 
are final and 
conclusive. 


and sentences pronounced by the High Court of 


final and conclusive, and not subject to review by 
any Court whatsoever, and it shall be incompetent 


to stay or suspend any execution or diligence issu- 


1 Hume, ii. 31; Alison, ii. 1. 1838, 2 Swinton, 236; Fraser, 
2 Affleck and Rodgers, 1842, 1847, Ark. 280; Sweenie, 1858, 
1 Broun, 207; Millar, 1848, 3 Irv. 109. 
Bell's Notes, 147. 5 Hume, ii. 58; Alison, ii. 20. 
3 Hume, ii. 40; Alison, ii. 9. ESO) cog tol NAH Bla, IS 7P2 
4 Hume, i. 12; Greenhuff, 
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ing forth of the High Court of Justiciary under the 
authority of the same. 


I].—Sheriff-Court.—(a.) As to Territory.—The 
Sheriff has jurisdiction as to offences committed in 
the county or counties which make up his territory, 
and also in the navigable rivers, ports, harbours, 
creeks, shores, and anchoring grounds in and adjoin- 
ing his sheriffdom.1 He has also jurisdiction in 
the case of continuous crimes, as when a thief is 
apprehended in his territory with property stolen 
elsewhere ; and he has the jurisdiction with which, 
in certain cases, statute endows the place of appre- 
hension.? 

(b.) As to Specific Crimes.—The jurisdiction of 
the Sheriff enables him to take cognisance of all 
crimes which are not competent solely to the Court 
of Justiciary, and where the appropriate punish- 
ment does not amount to penal servitude.® 


IlI.—Inferior Courts——Burgh magistrates and 
justices of the peace have a common law jurisdiction 
in the case of petty offences committed in their 
burghs or counties.* 


1 11 Geo. IV. and 1 Will. IV. 
c. 69, §§ 22, 24. See Lewis, 
1858, 3 Irv. 16. 

217 & 18 Vic. c. 104, § 531; 
18 & 19 Vic. ¢. 91, § 21. 

3 Hume, ii. 60; Alison, ii. 35; 


50 & 51 Vie. ec. 35, § 56. 

4 Hume, ii. 57. See also 17 & 
18 Vic. c. 104, § 5381; 18 & 19 
Vaere, Ol § 214 Geos 1Vere: 
34, § 3. 
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PART IV, Parr IV, 
PROCEEDINGS PRIOR TO TRIAL. PROCEEDINGS 
PRIOR TO 
Z TRIAL. 
ees SESE I.— Arrest. 


1. Arrest without a Warrant.—(a.) A magis- 1. Without a 


warrant. 
, (a.) Magis- 
culprit, or order his arrest, or, on the immediate trate. 


trate who sees a crime committed may arrest the 


complaint of an eye-witness, he may verbally order 
the arrest of the offender.' A magistrate may 
break open doors. 
(b.) A constable who witnesses a crime, or has (4.) Constable. 
direct information from an eye-witness that a crime 
has been committed, may arrest the offender with- 
out a warrant.2 In case of serious crimes an 
officer of the law may break open doors. Under 
the Prevention of Crimes Act, 1871,° a constable 
may arrest on the written orders of the chief 
officer of the district. 
(c.) A citizen who is eye-witness of a serious (¢.) Citizen. 
crime, may arrest the offender without a warrant, 


1 Hume, ii. 75; Alison, i1. Irv, 429. 
116. 184 & 301 Vic. cn dli2s 
2M‘Vie and Lynch, 1855, 2 
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but he has no right to break open doors. A 
citizen is bound to assist an officer of the law 
when called upon. 

(d.) Certain statutes confer on certain persons 
power to arrest without warrant culprits taken in 
the act,! and, under the statutes, similar power to 
arrest is given to any person.? 

(¢.) Any constable may take into custody, with- 
out warrant, any holder of a license under the 
Penal Servitude Acts, or any person under the 
supervision of the police in pursuance of the Pre- 
vention of Crimes Act, 1871, whom he reasonably 
suspects of having committed any offence, and may 
take him before a Court of summary jurisdiction, to 
be dealt with according to law. 


2. Arrest on Warrant.—As a rule a warrant 
to arrest is granted by a magistrate on information 
of any crime. It is not essential that this infor- 
mation be accompanied by any oath or declaration, 
but the magistrate is entitled to demand this.* 
The warrant must be in writing, and dated. The 
accused must be correctly designated, and the 
signature of the magistrate must be appended. 


1eg., 9 Geo. IV. c. 69 (Night 99 (Coining) ; 31 & 32 Vic. c. 
Poaching) ; 32 & 33 Vic. c. 99, 123 (Salmon Fishing). 
(Habitual Criminals) ; 35 & 36 354 & 55 Vic. c. 69, § 2 (1). 
Vic. ¢. 93 (Pawnbrokers). 4 Hume, ii. 77; Alison, ii, 

2¢9., 9 Geo. IV. c. 39 (Sal- 1.9, 
mon JVishing) ; 24 & 25 Vic. ¢. 
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The crime is usually stated. The Act of 1887} 


enacts that petitions for warrant to arrest and Petitions for 
warrant to 


commit persons suspected of, or charged with any aber 


crime may set forth the charge-in accordance with 
the forms of indictment contained in the first 
schedule of the Act. As a rule the signature of 
one magistrate is sufficient, but some statutes 
require two signatures on the warrant to arrest. 


The warrant may be addressed to the officer of the To whom 
warrant may 


ols a. io arr Yr 
magistrate who signs the warrant, or to any officer | ja ressed, 


named, or even to a private citizen; and it may 
order the accused to be brought before the magis- 
trate who grants the warrant, or before any other 
magistrate in the jurisdiction. 


Where the offender passes from the juris- Where the 
diction.2~—He may have to be arrested in :— pionde 
5 atte passes from 
(1.) Another part of the United Kingdom. the jurisdic- 
(2.) The Colonies. tion. 


(3.) A Foreign State. 


(1.) Arrest in another part of the United (1.) Arrest in 


: Thy red: ee . - <.. another part 
Kingdom.—A Sheriffs warrant for apprehension ¢. i. titea 


may be executed in another county in Scotland, if Kingdom. 

it is executed by a sheriff-officer of the Sheriff who Execution of 
Q i Sheriff's war- 

grants it, or by a messenger-at-arms.” A constable pant in 


= a — another part 


150 & 51 Vie. c. 35, § 16. c. 31,§ 4. Arrest can only be Of Scotland. 


2 Ag to arrest on board ex- made on warrant, after notice of 
empted mail ships, see the Mail search has been given. 
Ships Act, 1891, 54 & 55 Wilke, SES VEC. Ce LOS 25. 


Constable of 
Bordercounty. 


Warrant in- 
dorsed in 
England or 
Treland. 


Execution of 
indorsed war- 
rant. 


(2.) Arrest in 
the Colonies. 
Fugitive 
Offenders 
Act, 1881. 
Indorsed 
warrant. 


Provisional 
warrant. 
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of a Border county may execute, within any Border 
county, a warrant, for the apprehension either of an 
accused person or of one who has been convicted, 
and also a warrant for the recovery of stolen goods.! 
If the offender has left Scotland, the warrant may 
be executed in England or Ireland, by being 
indorsed by the magistrate of the place where 
the arrest is to be made.” This applies, however, 
only to a warrant to arrest in order to trial, and 
not to a warrant for imprisonment after conviction.® 
The warrant, when thus indorsed, is executed 
either by the bearer of it, or by an officer of the 
place of arrest. On arrest, the accused is taken 
before a magistrate of the place of arrest, and is 
either liberated on bail, or delivered to an officer to 
be conveyed to the locus delicti. 


(2.) Arrest in the Colonies.—By the Fugitive 
Offenders Act, 1881,* a warrant issued in one part 
of Her Majesty's dominions may be indorsed to run 
in any other part of the dominions. ‘This indorsa- 
tion may be by a judge of a Superior Court, a 
Secretary of State, a Bow Street magistrate, or by 
the Governor ofa British possession.®? A magistrate 
of any part of Her Majesty’s dominions may issue 
a provisional warrant for the apprehension of a 


120 & 21 Vie. c. 72, §11. 3 Beattie, 1846, Ark. 14. 


“NEL QVic, cya Qe 2s 4 44 & 45 Vic. c. 69. 
Vic. c. 69. 5 Thid, § 3. 
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fugitive. If a warrant, so indorsed, is ew facie in 

order, and if there is a presumption of guilt, the 
magistrate before whom the accused is brought 

commits him to prison, and sends a certificate that Committal of 
this has been done to the Home Secretary, if in the Hagitive: 
United Kingdom, or to the Governor of the posses- 

sion, if in a British possession. The magistrate has 

to inform the prisoner that be will not be sur- 

rendered until fifteen days have elapsed, and during 

that time he may apply for liberation on habeas Power of fugi- 
corpus or other like process. It is competent to Meee ase 
a magistrate to make successive remands in the Remands., 
case of a fugitive apprehended on a_ provisional 

warrant. After the fifteen days have passed, the 

Secretary of State, if the fugitive is committed in 

the United Kingdom, or the Governor, if the fugitive 

is committed in a British possession, may demand 


that he be sent to the locus delicti, and, in this Conveyance of 
case, he must be conveyed away within a month fugitive tog 
: a locus delicti. 
after committal.? If this is not done, then the 


Superior Court may, on application, and after notice Application 
for discharge. 
has been sent to the Secretary of State or Governor, “"°""S° 
order the prisoner’s discharge.’ And if, after he has Retransmis- 
sion of fugitive 
5 eee: . ay _ to place of 
the crime charged within six months, or if he is arrest. 


arrived at the locus delicti, he is not prosecuted for 


acquitted, he must be sent back to the place of 


1 44 & 45 Vic. c. 69, § 5. 8 Tbid. § 7. 
2 Ibid. § 6. 


Crimes as to 
which this 
procedure is 
applicable. 


Charge trivial 
or brought in 
bad faith. 
Committing 
magistrate in 
Scotland. 


(3.) Arrest in 
a foreign 
country. 
When extra- 
dition may be 
refused. 
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arrest free of cost.! The crimes in respect of which 
this procedure is applicable are treason, piracy, and 
crimes for which imprisonment with hard labour 
for twelve months or some severer punishment may 
be awarded, and that even although in the place of 
arrest the offence is no crime at all, or, if a crime, 
is not so severely punished.? If, at the time of 
arrest, it appears to the Superior Court that the 
charge is trivial, or brought in bad faith, the prisoner 
may be discharged, either absolutely, or on bail, or 
his return postponed.’ In Scotland the committing 
magistrate is the Sheriff and Sheriff-substitute of 
the County of Edinburgh. If a warrant, indorsed 
by one of Her Majesty’s Secretaries of State, and 
duly authenticated, is presented to a magistrate 
under this Act, it must be received by him as a 
warrant, regular and valid in all respects.° 


(3.) Arrest in a Foreign Country.°—The extra- 
dition of foreign offenders is regulated by treaty. 
A state is entitled to refuse to another state the 
surrender of a person—(1) when he is charged with 
an offence of a political nature ;’ (2) where his sur- 
render is required in order to committal for a political 
offence; (3) where the real object of the extradi- 


1 44 & 45 Vic. c. 69, § 8. > Carlin, 1885, 5 Coup. 649. 

2" Tbed. § 9. § 33 & 34 Vic.c. 523; 36 & 37 
3 Ibid. § 10. Vic. c. 60. 

4 Ibid. § 30. 7 33 & 34 Vie. c, 52, § 3. 
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tion is to make the person amenable to a civil 


action. A crime for which extradition may be Crime for 
which extra- 
dition may be 
would be regarded as an offence of a serious nature, demanded. 


demanded is one which, if committed in this country, 


A foreign state, demanding extradition of an accused 
person, must guarantee that he will be allowed to Guarantee by 


return, if acquitted, or not brought to trial for the “te cemand- 


ing extradi- 
extradition offence, and will not be detained or tried tion. 

for any other offence except that for which extra- 

dition was demanded.! Ifa person whose extradi- 

tion is demanded by a foreign state is undergoing Fugitive 

a sentence of punishment in this country, he must ene 
be discharged before he can be handed over to the sonment. 
foreign state? He may not be surrendered for 

fifteen days after he has been committed to prison 

in the place of arrest.2 A requisition for the sur- Requisition 
render of a person accused is made to the Home f°" render. 
Secretary of this country by a diplomatic represent- 

ative of the foreign state.* 

A warrant for a fugitive criminal’s arrest may be Warrant of 
issued by a police magistrate on receipt of order gies 
from the Secretary of State, or by a police magis- 
trate or justice of the peace on suitable complaint 
or information.° The magistrate must inform the 
prisoner that he will not be surrendered for fifteen 


days, and that he may apply for writ of habeas 


1 33 & 34 Vic. ¢. 52, § 3. 4 Ibid. § 7. 
2 Ibid. § 3. 5 Ibid. § 8. 
3 Ibid. § 3. 


Application 
for habeas 
corpus. 
Discharge. 
Procedure in 
arresting. 
Warrant must 
be shown, if 
this is asked. 


Person 
arrested must 
be brought 
before magis- 
trate without 
delay. 


IT.— Judicial 
examination. 


Examiner 
must be a 
magistrate. 


Magistrate 
must be 
present and 
awake, 


Presence of a 
law-agent. 
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corpus.! <A fugitive committed is entitled to be 
discharged, unless conveyed out of the United King- 
dom within two months.” 

Procedure in Arresting.—In making an arrest 
an officer should state the substance of the warrant, 
and, if asked to do so, should show it.? In forcing an 
entrance, admission must first be asked and refused, 

A person arrested must be brought before a 
magistrate without delay. If the arrest takes 
place on an indorsed warrant, the accused must be 
taken before the magistrate of the place of arrest, 
in order that the question of bail may be considered. 


Il.—JvupiciaL EXAMINATION. 


The first step after arrest is to have the prisoner 


judicially examined, and this is done in all cases 


except petty offences.2 The person who examines 
the accused must be a magistrate, but he need not 
have jurisdiction to try the offence charged. The 
result of the examination is embodied in the decla- 
ration of the accused.. The magistrate must be 
present,° and awake, during the examination, and 
while the prisoner’s declaration is being written out 
and read over to him. Prior to 1887, the prisoner 
was not allowed to have the benefit of legal assist- 


1°33 & 84 Vic. c, 52,8 11! 516; Crawford, 1856, 2 Irv. 511, 
2 1bedas 2s > Hume, ii. 327; Alison, ii. 
> Hume, ii. 79 ; Alison, ii.124. 560; Macd. 257. 

4 Hume, ii. 80; Alison, ii. 6 Mahler, 1857, 2 Irv. 634; 


129; Macdonald, 1851, J. Shaw, M*‘Millan, 1858, 3 Irv. 213. 
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ance at this stage; but it is provided by the Act of 
that year! that where any person has been arrested 
on any criminal charge, such person shall be entitled 
immediately upon such arrest to have intimation 
sent to any properly qualified law-agent that his 
professional assistance is required by such person, 
and informing him of the place to which such 
person is to be taken for examination. Such law- 
agent shall be entitled to have a private interview Private 
with the person accused before he is examined on “*Y*™ 
declaration, and to be present at such examination, Law-agent to 
which shall be conducted according to the existing be present at 
: ; 3 2 ‘ examination. 
practice. It is further provided, that it shall be in 
the power of the Sheriff or magistrate to delay such Magistrate 
examination for a period not exceeding forty-eight ™*Y “ly 
as , examination 
hours from and after the time of such _person’s for forty-eight 
arrest, in order to allow time for the attendance of se) ee! 
arrest. 
such law-agent. The agent is not allowed to inter- 
fere during the examination of the prisoner. It is 
the duty of the magistrate to inform the accused Magistrate’s 
4 . luty to inf 
that he is entitled to have a law-agent. If this is" ae 
i 5 ccused as to 
not done, the declaration cannot be used against Hee. 
the prisoner.” 

Declaration as Evidence.—Strictly speaking, a Declaration as 
prisoner's declaration is not evidence, and it may evidelios. 
be used by either party merely as an explanation of 
actual evidence. Although the accused admits, in 


the declaration, having committed the crime charged, 


1 50 & 51 Vie. ¢. 35, § 17. 2 Goodall, 1888, 2 Wh. 1. 
N 


Declaration to 
be received in 
evidence with- 
out being 
sworn to by 
witnesses, 


Names of 
witnesses to 
the declaration 
need not be 
inserted in 
any list of 
witnesses. 


Whereaccused 
objects to the 
declaration, 
prosecutor 
may examine 
witnesses in 
regard 
thereto. 
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this is not held equivalent to a plea of guilty. The 
Act of 18871 enacts that the declaration of the 
person accused, the formal parts of which may be 
written or printed, or partly written and partly 
printed, duly authenticated by the magistrate 
examiner as having been emitted before him 
according to the existing law and practice, shall be 
received in evidence without being sworn to by 
witnesses. It shall not be necessary to insert the 
names of any witnesses to the declaration in any 
list of witnesses, either for the prosecution or for 
the person accused, but it shall be competent for 
the person accused, before such declaration is read 
to the jury, to adduce as witnesses the persons who 
were present when the declaration was emitted, and 
to examine them upon any matters regarding such 
declaration on which it would be competent to 
examine them according to the law and practice 
existing at the time of the passing of the Act, and 
to move the Court to refuse to allow the declara- 
tion to be read on grounds appearing on the face of 
the declaration itself, or on the ground of what is 
disclosed in such evidence, or on both of these 
grounds. Where a person accused opjects to the 
declaration, the prosecutor shall be entitled to 
examine any witnesses in regard thereto, whom the 
person accused may be entitled to examine as 
aforesaid. 


1 50 & 51 Vic. ¢. 35, § 69. 
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Requisites as regards the Prisoner and mode of Requisites as 
regards the 
prisoner and 
himself that the prisoner is sane and sober.! The iode of 


taking Declaration.—The magistrate must satisfy 


accused must give voluntarily the information ae 
‘ declaration. 
demanded. There must be no concussion by Must be no 
threats, or cajolery by promises.2 A promise by threats or 
promises. 


the injured person will not nullify the declaration,® 

but, if such promise is made by a constable,* or the 

fiscal, or magistrate, the declaration is invalidated. 

It is the duty of the magistrate—(1) to inform the Duty of the 
prisoner of the charge against him; (2) to warn masistrate. 
him that what he declares may be used in evidence 

against him; (3) to tell him that he may decline 

to answer. The material points in the prisoner’s 

answers must be taken down.’ If he expressly 

refuses to answer, this is recorded as his declara- Refusal to 
tion ; but, if his refusal is merely tacit, a number of ““”™ 
questions ought to be put, to show that the accused 

does not mean to speak.® The declaration, when 
completed, must be read over to the accused, and 

altered if he so desires. If the prisoner requires 

an interpreter, the latter must be sworn, and what Interpreter. 
is taken down must be translated to the accused.’ 


1 Hume, ii. 80; Alison, ii. 4 Mahler, 1857, 2 Irv. 6343 
559; Tlder, 1827, Syme, 92; Darling, 1832, 5 Deas and 
Connacher, 1823, Shaw, 108. Anderson, 255. 

2 Hume, ii. 328; Alison, ii, > Brown, 1866, 5 Irv. 215. 
561. 6 Bell and others, 1846, Ark. 1. 

3 Ferguson and others, 1819, 7 Mackenzie, 1839, 2 Swinton, 


Shaw, 59. 345, 


Authentica- 
tion of the 
declaration. 
Signing. 


Productions. 


Witnesses, 


Errors in 
declaration. 


Re-examina- 
tion. 


Previous 
declarations 
must be read 
over if re- 
examination 
refers to same 
charge. 
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A slate may be used in the case of a deaf and 
dumb person who can write.1 

Authentication of the Declaration.—The magis- 
trate and the prisoner sign the declaration. If the 
accused cannot write, or will not sign, a statement 
of this is inserted in the declaration, and the 
magistrate signs in his presence.? Productions 
shown during examination are identified by sealed 
labels, signed by the magistrate and the prisoner, 
when the latter can and will sign. Three wit- 
nesses, who understand the prisoner’s language, are 
usually present when the declaration is emitted, but 
two are sufficient. They sign the declaration on the 
last page and need not add the word “ witness.”’® 
Errors that are merely clerical do not invalidate a 
declaration, which is not a strictly formal document. 

Re-examination.—After commitment for trial a 
prisoner may be examined on declaration, but not 
after an indictment has been served.* Hither the 
prosecutor or the accused may demand re-examina- 
tion. All previous declarations must be read over 
at re-examination, if the re-examination relates to 
the same charge, but not if it is examination as to 
a different charge.® 


1 Smith, 1841, 2 Swinton, 547. 3 Wilson, supra. 

2? Hume, ii. 81, 300; Alison, 4 Hume, ii. 326, 331; Alison, 
ii. 565; Plenderleith, 1841, 2 ii. 574. 
Swinton, 558; French and 5 Goodwin, 1837, 1 Swinton, 


others, 1855, 2 Irv. 198; 431. 
Wilson, 1857, 2 Irv. 626, 
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I1].—CoMMITMENT. III.—Com- 
Wf mitment. 
After an accused person has been judicially 


examined, the next step, (unless the question of 

bail is to be considered), is to commit him.) Com- 

mitment may be for one of two purposes—(1) for For one of two 
further examination, (2) for trial. In the case of P™PS®: 


commitment for further examination, the commit- Commitment 
for further 
examination. 
can close confinement be ordered for more than 


ment must be for a reasonable time.? In no case 


eight days from the first commitment.? 
In the case of commitment for trial, three things, Commitment’ 


as a rule, are essential :—1. A signed information, f° 7). 
ke A Three things 
which need not be formal. essential : 


2. A warrant of commitment, signed by a magis- ey ee ca 
es ; ormation. 
trate, naming and designing the accused, either 9 Warrant 


directly in the warrant, or by reference to a petition °f commit- 

g : 5 ment. 
or information appended. 

3. A specification, in the warrant, of the particu- 3. Specifica- 
tion of parti- 
: culars of the 
The accused must be served, either before or crime charged. 


lars of the crime charged, 


immediately after being imprisoned, with a dupli- alk: 
Warrant on 
cate of the warrant under the hand of the officer ine accused. 


bearing it, or of the keeper of the prison. 


1 Hume, ii. 81; Alison, 11.134; Appeals, 160. 


Macd. 2638. 3 1701, c. 6. 
2 Wife and M‘Laren, 1762, M. + Hume, ii, 85; Alison, ii. 154. 
11,750; Andrew, 1806, 13 F.C.  aN7Adil, es TR Dekrbeaysy, in, GYbs 


569; Arbuckle, 1815, 3 Dow’s Alison, ii. 151. 


Commitment 
where sen- 
tence is 
delayed. 
Accused 
pleading 
guilty at first 
diet and not 
forthwith 
receiving 
sentence. 


Commitment 
where diet 
deserted, &e. 


‘Warrant of 
commitment 
continues in 
force. 


Where war- 
rant to arrest 
orders com- 
mitment. 
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Commitment where Sentence is Delayed.—The 
Act of 18871 provides that in all cases where a 
person accused pleads guilty at the first diet, and 
is not forthwith sentenced by the Sheriff, he shall 
be detained in custody until he is sentenced, under 
the existing warrant of commitment, unless Her 
Majesty's Advocate shall consent to his being 
suffered to go at large. Where such consent is 
given, it shall be on such conditions as to bail 
as Her Majesty’s Advocate shall fix, but no unrea- 
sonable delay shall be allowed to take place between 
the time of the accused pleading guilty and _ his 
being brought up for sentence. 

Commitment where Diet Deserted, Ge—The Act 
of 18877 enacts that where a diet is deserted pro 
loco et tempore, or where a diet is postponed or 
adjourned, or an order issued for the trial to take 
place at a different place from that first given notice 
of, it shall not be necessary that a new warrant 
should be granted for the incarceration of a person 
accused, but the warrant of commitment on which 
such person is at the time in custody tiil liberated 
in due course of law shall continue in force. 

Where Warrant to Arrest orders Commitment. 
—JIn exceptional cases, commitment may be ordered 
in the warrant to arrest. This occurs, for example, 
where a judge orders imprisonment for contempt of 


1 50 & 51 Vie. e. 35, § 34, 2 Ibid. § 52. 
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Court, or where perjury is committed in a judicial Contempt of 


proceeding.! This is also the form of warrant when ee 


the Lords Commissioners of Justiciary or the Privy Commitment 


Council order commitment.2 by Court of 
Justiciary or 
Privy Council. 
IV.—Balt. IV.—Bail. 


Bail is judicial caution to appear for trial on a Definition. 
criminal charge at diets within six months of the 
date of the bail-bond.* The bail-bond must specify 
the place at which the accused may be cited.* Domicile of 
Though bail be improperly accepted, the bail-bond i###- 
is still valid and binding.® 


1. When Bail may be applied for.—Prior to 1. When bail 
1887, bail could be applied for only after commit- ™Y be 
: pear applied for. 
ment for trial. By the Act of that year it is pro- 
vided® that any person accused of a crime which is 
by law bailable shall be entitled, immediately after 
he has been brought before a magistrate for exam- 
ination or declaration, to apply to such magistrate 
or to the Sheriff for liberation on his finding caution 
in common form to appear at any diet to which he 
may be cited for further examination, or in order 
to answer any indictment or complaint which may 


1 Mackay and others, 1831, S01 & 82 Vic. ¢. 95,°5 18: 
Bell’s Notes, 157. > M‘Arthur, 1829, Bell’s 

2 Hume, ii. 80; Alison, ii.130. Notes, 158. 

3 Hume, ii. 81; Alison, ii. 160; 6 50 & 51 Vic. c 35, § 18. 


Macd. 265. 


Prosecutor 
entitled to be 
heard against 
motion for 
bail. 


Not necessary 
to commit 
person ad- 
mitted to bail 
before com- 
mitment. 


2, What 
crimes are 
bailable. 


All crimes, 
except murder 
and treason, 
are bailable. 
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be served upon him. The prosecutor shall be 
entitled to be heard against any such application, 
and the Sheriff or other magistrate shall be entitled 
in his discretion to refuse such application before 
the person accused is committed until liberated in 
due course of law. Where any accused person is 
admitted to bail without being committed until 
liberated in due course of law, it shall not be neces- 
sary so to commit him, and it shall be Jawful to 
serve him with an indictment or complaint without 
his having been previously so committed! Where 
bail is refused before commitment, the application 
for bail may be renewed after such commitment.? 

If an accused person pleads guilty at the first 
diet and is not forthwith sentenced by the Sheriff, 
Her Majesty’s Advocate may consent to his being 
sutfered to go at large ; and where such consent is 
given, it shall be on such conditions as to bail as 
Her Majesty’s Advocate shall fix.? 


2. What Crimes are Bailable.—Prior to 1888, 
in addition to capital crimes, certain serious non- 
capital offences, such as heinous thefts and forgeries, 
Post-Oftice offences, &c., were not bailable. By the 
Bail Act of 1888 it is enacted that all crimes and 
offences, except murder and treason, shall be bail- 
able.* 


34, 
2, 


v0 


1 50 & 51 Vie. c. 35, § 18: 5 50 & 51 Vie. ¢, 35, 
§ 3. 


§ 
A 51 & 62 Vie. ¢, 86, 4 51 & 52 Vie, c. 36, § 
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3. To whom Application for Bail is made.— 3. To whom 
application for 
bail is made. 


Application may be made to the Lords Commis- 
sioners of Justiciary, or to any magistrate who has 
jurisdiction to try the offence or to commit the 
accused until liberated in due course of law.1 The 
application must be in writing, otherwise it cannot 
afterwards be founded on.? The _ prosecutor is 
entitled to be heard on the question of bail. The 
magistrate to whom application is made must con- 
sider and dispose of the application within twenty- 
four hours after its presentation to him, failing 
which the accused shall be forthwith liberated. 
Peers may apply for bail to the Lords Commis- Peers. 
sioners of Justiciary, or to the Sheriff of the county 
in which they are imprisoned. The caution, in the 
case of a peer, is to answer the charge 1n any com- 
petent Court, within twelve months in Parliament 
or in the Court of the Lord High Steward, within 
six months in a Scotch Court.? 


4, Amount of Bail—Prior to 1888, bail was 4. Amount of 
limited in amount as follows :—£1200 for a noble- > 
man, £600 for a landed gentleman, £300 for a 
gentleman, or burgess, or householder, and £60 for 
other persons.* By the Bail Act of that year® these 


statutory limitations of bail are abolished, and it is Statutory 
limitations 


abolished. 
1 Hume, ii. 95; Alison, ii. 170. 3 6 Geo. IV.c. 66, § 8. ec 
2 Arbuckle, 1815, 8 Dow’s + 39 Geo. IIL. c. 49. 


geppc ale cb, > 51 & 52 Vic. o, 86, § 4. 


5. Right of 
appeal. 


To the High 
Court of 
Justiciary. 
Appeal by 
public pro- 
secutor. 
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provided that any magistrate admitting a person to 
bail shall fix the bail at such an amount as he may 
consider sufficient to insure the appearance of such 
person to answer at all diets to which he may be 
cited on the charge. 


5. Right of Appeal.—Where an application for 
bail after commitment until liberation in due course 
of law is refused by any magistrate, or where the 
applicant is dissatisfied with the amount of bail 
fixed, he may appeal to the High Court of Jus- 
ticiary, which may, in its discretion, order intimation 
to the Lord Advocate. Where application for bail 
is granted, the public prosecutor may, in like man- 
ner, appeal, and the applicant shall not be liberated 


When accused until the appeal at the instance of such prosecutor 


may be 
liberated. 


Order for 
detention of 
accused. 


is disposed of, except in the following circum- 
stances :—If the applicant has found the bail which 
has been fixed, he shall be liberated after seventy- 
two hours, or, where the place of application is in 
the Outer Hebrides, or Orkney or Shetland Islands, 
ninety-six hours from the time of his application 
being granted, whether the appeal be disposed of or 
not, unless the Court grant order for further detain- 
ing him in custody, pending consideration of the 
appeal. 

This order may be by telegram to the gaoler, 
from the Clerk of Court or Crown Agent. Sundays, 


PHU OZ Vics C365) Si08 
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public fasts, and public holidays, whether general 
or Court holidays, are not included in the computa- 
tion of the above periods of hours.! 

Written notice of appeal must be immediately Notice of 
given by the party appealing to the opposite party, *PP°: 
and every appeal shall be disposed of by the High 
Court of Justiciary, or by any Lord Commissioner 
thereof, in Court, or in chambers, after such inquiry 
and hearing of parties as shall seem just.? 

If the appeal of the public prosecutor is refused, 


the Court may award expenses against the appel- Expenses 


Jant.* against public 
prosecutor, 


V.—PREVENTION OF UNDUE DELAYS IN Vi = Proven 
PROSECUTION tion of undue 
delays in 


1. Procedure prior to 1887.—Every person prosecution. 
il, Exoges te 


; ; ; prior to 1887. 
petition, apply to a competent judge for intimation - 


committed to prison for crime could, by written 


to the prosecutor, calling on him within sixty days 

to fix a diet for trial.4 The judge, within twenty- 

four hours, had to issue letters for intimation. — If Letters for 
no libel was served within the sixty days, the ™™*#e> 
accused had to be liberated, and could only be re- 
incarcerated on Last Criminal Letters. If a libel Last Criminal 
was served within the sixty days, a final sentence ’°™ 


had to be reached within forty days if in the 


151 & 52 Vic. c. 36, § 7. 41701, c. 6; Hume, ii. 99, 
2 Thid. § 5. 104; Alison, 1. 184; Macd. 
268. 


% Ibid. 


2. Procedure 
under Act of 
1887. 


Notice to the 
Lord Advo- 
cate. 


Note to the 
High Court of 
Justiciary. 
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Supreme Court, and within thirty days in other 
Courts, computing from the last day of the sixty 
days. If sentence was not pronounced within 
these days, the accused was entitled to liberation, 
and could only be recommitted under Last Criminal 
Letters.1 When Last Criminal Letters were issued, 
a final sentence under them must be reached within 
forty days of re-commitment ; or,if the accused was 
still in custody, within forty days of service? If 
the trial was not concluded within the forty days, 
the accused was for ever freed from all question or 
process regarding the crime, with the commission of 
which he had been charged. 


2. Procedure under the Act of 1887.°— Any 
prisoner who is in prison on a commitment until 
liberated in due course of law. and who shall not be 
served with an indictment within sixty days of such 
commitment shall be entitled to give notice to the 
Lord Advocate, through the Crown Agent in Edin- 
burgh, that if he is not served with an indictment 
within fourteen days of such notice, the prosecutor 
will be called on to show cause before the High 
Court of Justiciary, why such accused person should 
not be released from prison. Upon a note being 
presented to the said Court, setting forth that such 


1 Hume, ii. 111; Alison, ii. 201; Anderson, 1823, Shaw, 
194, 112: 
? Hume, ii. 115; Alison, ii. 350 & 51 Vie. c. 35, § 43. 
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notice has been given, and that no indictment has 
been served within such fourteen days, the Court 
shall appoint the prosecutor forthwith to show cause. 


Where cause is not shown to the satisfaction of the Where pro- 
secutor does 


not show 
person to be released at the expiry of three days cause, order 


Court, the Court shall grant warrant ordering such 


from the issuing of such order, unless within said f release. 
three days an indictment be served upon him. 

Where any accused person is liberated as aforesaid, 

it shall be competent for the prosecutor to raise an 
indictment against him, and to obtain from a judge New 

of the jurisdiction to which he is cited for the Méictment 
second diet, or a judge of the High Court of Justi- 

clary, a@ warrant authorising his apprehension and 
recommitment to prison, to await his trial on such 
indictment. In the event of the trial on such 
indictment not taking place at the second diet 

thereof, or any other day to which it may be 
adjourned or postponed by the Court, the High 

Court of Justiciary shall, upon the application of Application 
such accused person, made by a note addressed to for baration: 
the Court, and after hearing parties, consider the 

whole circumstances of the case, and may in its 
discretion order the immediate release of such pri- 

soner, or may grant warrant ordering him to be Warrant for 
released on a day named in the warrant, unless he release. 
shall, on or before such day, be remitted to the 
knowledge of an assize on indictment, or may 


decline to pronounce any order. Where a person 
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accused has been incarcerated for eighty days, and 
an indictment is served upon him, and he is 
detained in custody after expiry of such eighty 
days, then, unless he is brought to trial, and the 
Trial not con- trial concluded within one hundred and ten days of 
cided witli “the date of his being committed till liberated in 
ays after 
commitment. due course of Jaw, he shall be forthwith set at 
liberty, and declared for ever free from all question 
or process for the crime with which he was charged. 
Where any person has been liberated from prison, 
after having been committed till liberated in due 
course of law, he shall not be detained in prison 
more than one hundred and ten days in all; but 
unless his trial is brought to a conclusion before the 
hundred and tenth day of confinement in prison, 
subsequent to commitment till liberated in due 
course of law, has expired, he shall be forthwith set 
at liberty, and declared for ever free from all ques- 
tion or process for the crime for which he was com- 
mitted. If it is shown to the satisfaction of the 
High Court of Justiciary that the trial of a person 
accused ought to be suffered to proceed after the 
lapse of one hundred and ten days as aforesaid, as 


Excusable when the delay in prosecuting to verdict is owing to 
delay in 


Peiseoating the illness of the accused, or the absence or illness 


of any necessary witness, or the illness of a judge or 
juror, or any other sufficient cause for which the 
prosecutor is not responsible, that Court may order 
the person accused, notwithstanding the expiry of 
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the said period of one hundred and ten days, to be 
kept in custody, with a view to trial, for such 
further period or periods as to the said Court may 
seem just. 


VI.—EXTINCTION OF CRIMES. VI.—Extine- 
tion of crimes. 
Erskine! lays down that crimes may be extin- Erskine. 


guished :— 

1. By death of the criminal. 

2. By remission from the sovereign. 

3. By prescription. 

As to prescription, Erskine? holds that by our law Prescription. 
crimes prescribe in twenty years. Hume? is of the 
same opinion, unless the delay has been caused by 
the accused absconding, and even then the _ prose- 
cutor, to preserve his remedy, should demand sen- 
tence of fugitation. With the exception of the No preserip- 
opinions of these authorities, there is nothing in the ow ae 
common law of Scotland to support the view that taw. 
crimes ever prescribe. 

In regard to certain offences there is a statutory Statutory 
prescription. Thus, under the Riot Act* the pro- Prescription. 
secution must be commenced within twelve months; 
under the Night Poaching Act,° within six months 
in summary cases, and twelve months in Supreme 


1 Principles, iv. 4, 64. Alison, ii. 97; Macd. 273. 
2 -Thid. iv. 4, 66. 4 1 Geo. I.c. 5, § 8. 
3 Hume, ii. 186. See also 5 9 Geo. IV. c. 69, § 4. 


VII.—Pro- 
secutors. 


1. Private 
prosecution. 


Concurrence 
of public pro- 
secutor. 
Caution. 


Expenses. 


Damages. 


2. Public pro- 


secution. 
Lord Advo- 
cate. 
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Court cases; under the Coinage Act,! within six 


months. 


VII.—PROSECUTORS. 


The right of prosecution is confined, by the com- 
mon law, to those officials who have been appointed 
public prosecutors, and to persons who have been 
specially injured, or their next-of-kin.? 


1. Private Prosecution.—Private prosecution is 
now quite unknown in practice, except in petty 
Many statutes give to any per- 
When this statutory 
right is not bestowed, a private prosecutor requires 


summary matters. 
son the power to prosecute. 


the concurrence of the public prosecutor, which can 
only be refused on cause shown.* Private pro- 
secutors are bound to find caution to insist in the 
charge. They are liable to be mulcted in expenses 
if the prosecution breaks down,’ and may even be 


ordered to pay damages to the accused. 


2. Public Prosecution. The Lord Advocate is 
the chief public prosecutor, and has the power of 


1 24 & 25 Vie. . 99, § 3. 

2 Hume, ii. 119; Alison, ii. 
99; Macd. 274. = lekvioey, au, 1A e INNO. ith 

° Hume, ii. 125; Alison, ii. 113. 
111; M‘Kelvie, 1860, 3 Irv. 631; o 
Macintosh, 1872, 2 Coup. 236 ; 


Macintosh, 1872, 2 Coup. 367 ; 
Robertson, 1887, 1 Wh. 468. 


Borthwick, 1822, Shaw, 71.. 
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prosecuting in any Court. He and his deputies, the 
Solicitor-General and Advocates-Depute, are the 
prosecutors in the High Court of Justiciary.1 The 
Lord Advocate is not lable in expenses. The Act 
of 1887? provides as follows for the resignation, 
death, or removal of a Lord Advocate. The Lord 
Advocate and his deputes shall not demit office on 
the resignation of the Lord Advocate, but shall con- 
tinue in office until the successors respectively 
receive their appointments, and the Lord Advocate 
shall enter upon the duties of his office immediately 
upon receiving his appointment, and may take the 
oaths of office before any Secretary of State, or any 
Lord Commissioner of Justiciary; and all indict- 
ments which have been raised by any Lord Advocate 
shall continue in force and effect notwithstanding 
such resignation, and may be taken up and pro- 
ceeded with by his successor. Where any Lord 
Advocate shall die during his tenure of office, or 
otherwise be removed from office, it shall be lawful 
to indict persons accused in name of the Solicitor- 
General then in office until another Lord Advocate 
is appointed, and the Advocates-Depute and Pro- 
curators-fiscal shall have power, notwithstanding 
such death or removal from office of the Lord 
Advocate, to take up and proceed with any indict- 
ments already raised in name of such Lord Advocate 


1 Hume, ii. 180; Alison, ii. 84. 2 50 & 51 Vic. c. 35, § 3. 
. 6) 


Resignation, 
death, or 
removal of 
a Lord 
Advocate. 


Indictment in 
name of Solici- 
tor-General. 


Procurator- 
fiscal. 
Expenses. 
Caution. 


Oath of 
calumny. 


VIII.—Inves- 
tigations pre- 
liminary to 
trial. 

1, Precogni- 
tion of 
witnesses. 
Citation of 
witnesses. 


Letters of 
second dilig- 
ence. 


Imprisonment 
for contum- 
acy. 
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and any indictments that may be raised in name of 
such Solicitor-General. 

The public prosecutor in the inferior Courts is 
the Procurator-fiscal. | Procurators-fiscal may be 
found liable in expenses to persons unjustly accused 
of crime, but they cannot be required to find caution 
nor to take an oath of calumny. Moreover, the 
public prosecutor cannot be compelled to prosecute, 
nor can he be prevented from prosecuting in the 
public interest. 


VIII.—INVESTIGATIONS PRELIMINARY TO TRIAL. 


1. Precognition of Witnesses.— Witnesses may 
be cited to appear at the preliminary examination. 
The examining magistrate has power to grant 
warrant of citation.? The citation may be made or 
given by any macer, messenger-at-arms, sheriff- 
officer, or officer of police at any place.? If witnesses 
fail to attend after citation, the magistrate may 
issue letters of second diligence for their apprehen- 
sion. If, after appearance, the witnesses refuse to 
answer the questions put to them, the magistrate 
may imprison them for contumacy. The witnesses 
should be examined separately. 


1 H.M. Advocate, April, 1880, 2 Hume, ii. 82; Alison, ii. 
4 Coup. 325; H.M. Advocate, 137; Macd. 279. 
May, 1880, 4 Coup. 326 ; Halli- 3 50 & 51 Vic. c. 35, § 24. 


day, 1891, 29 S.L.R., 67. 
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2. Diligence to recover Articles.—Either the 2. Diligence 
prosecutor or the accused is entitled to apply to the °°” 
on ee as articles. 
Court by petition for a diligence to recover writings 


or articles which are required at the trial.! 


3. Search Warrants.—Authority to search for 3. Search 
certain articles required at the trial may be em- “@72™% 
bodied in the warrant to arrest. It is also com- 
petent to apply for special search warrants. The 
articles which are required, and the places where 


they are to be looked for must be specified. Gen- General 
A search 


eral search warrants will not be granted.? 
warrants. 


warrant to search the repositories of a person, 
charged with a crime, for papers or articles which 
will substantiate his guilt will be granted,* but not 
a warrant to search the repositories of a person 
who has never been accused of a crime.* The 
search warrant need not be produced at the trial. 
The articles recovered under diligence and search Sealed labels 
warrants, and all other articles connected with the ee 
crime which are to be used at the trial, are distin- 
guished by having sealed labels attached to them. 
Witnesses to whom these articles are shown in the 
preliminary investigation are required to sign the 
labels, in order that they may the more easily 
identify the articles at the trial. 


1 Cameron, 1832, Bell’s Notes, 147; Webster, 1857, 2 Irv. 

285; Wilson, 1834, Bell’s Notes, 596. 

278. 3 Porteous, 1867, 5 Irv. 456. 
* Hume, ii, 78; Alison, ii. 4 Bell, 1865, 5 Irv. 57. 
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[X.—INDICTMENT. 

The indictment is the accusation which is served 
upon an accused person when he is to be tried by 
jury.! Prior to 1887 criminal letters were used 
in the Sheriff Jury Court, and not indictments. 
Criminal letters might also be used in the Court of 
Justiciary. The Act of 1887? does away with 
criminal letters, and enacts that all prosecutions for 
the public interest before the High Court of Jus- 
ticiary, and before the Sheriff-Court, where the 
Sheriff is sitting with a jury, shall proceed on in- 
dictment in name of Her Majesty’s Advocate ; and 
in all cases in which, by the law and practice exist- 
ing at the date of the passing of the Act, such 
prosecutions proceed on criminal letters, indictment 
shall be used instead thereof. The indictment may 
be in accordance with the forms contained in 
Schedule A appended to the Act, or as nearly con- 
form thereto as the circumstances permit, and shall 
be signed by Her Majesty’s Advocate or one of his 
deputes, or by a Procurator-fiscal, and the words, 
“ By authority of Her Majesty’s Advocate” shall be 
prefixed to the signature of such Procurator-fiscal. 

The principal record and service copies of indict- 
ments, and all notices of citation, lists of witnesses, 
productions, and jurors, and all other official docu- 


ments required in criminal prosecutions, may be 


1 Hume, ii. 155; Alison, ii. 2-50 & 51 Vie. ¢. 35, § 2. 
217 ; Macd, 282. 
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either written or printed, or partly written and 

partly printed. Any deletion or correction made 

before service on such principal record or service 

copy shall be sufficiently authenticated by the Authentica- 

initials of any person who has signed, or could by Bs bs mse 
ions made on 

law have signed the same. Any deletion or cor- indictment. 

rection made on a service copy of an indictment, or 

on any notice of citation, postponement, adjourn- 

ment, or other notice required to be served ona 

person accused, or on any execution of citation or 

notice or other document requiring to be served, 

shall be sufficiently authenticated by the initials of 

the person serving the same. 


1. Form of Indictment.—A. Before 1887.— 1. Form of 
Prior to 1887 an indictment was a long and cumbrous ee 
document consisting of the following clauses :2>— 1887. 

(1.) Designation of the accused. Clases 

(2.) Designation of the prosecutor. 

(3.) Major proposition, which stated, in general 
terms, that, by law, a certain act was a crime, and 
which set forth aggravations. | 

(4.) Minor proposition, which set forth that the 
accused was guilty of the crime stated in the major 
proposition. 

(5.) Subsumption, which was the narrative of 
the crime, and which libelled carefully—(qa) time, 


(b) locus, (¢) modus. 


150 & 51 Vic. ¢. 35, § 21. 2 Appendix IT. 


Inventories, 


&e. 


B. Under Act 
of 1887. 


Clauses. 


Form of 
indictment. 
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(6.) Agegravations, declaration, and productions 
were carefully libelled., 

(7.) A craving of the pains of law concluded the 
indictment. 

Inventories of articles, appendices setting forth 
the tenor of documents, and list of prosecutor’s 
witnesses were placed after the conclusion in in- 
dictments, and all signed by the prosecutor. 


B. Under the Act of 1887. 


The indictment now in use is simple in form 
and contains the following clauses :— 

(1.) Designation of accused; (2.) Designation 
of prosecutor; (3.) The charge, which sets forth, 
(a) time; (b) locus; (c) modus; (4.) Aggrava- 
tions. 

A list of productions and list of witnesses are 
placed after the indictment, and all three are 
signed by the prosecutor. 

The following is a complete indictment for theft 
by house-breaking and previous conviction :— 

Peter Fox, prisoner m the prison of Glasgow, 
you are indicted at the instance of the Right 
Honourable John Hay Athol Macdonald, Her 
Majesty’s Advocate, and the charge against you is, 
that on 29th April, 1888, you did break into the 
workshop in Rosevale Terrace, Dumbarton Road, 
Partick, occupied by David Beck, tailor and 
clothier, and did there steal three vests, a jacket, 
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and a pair of trousers: And you have been 
previously convicted of dishonest appropriation of 
property, and of attempt to appropriate property 
dishonestly. D. M‘Kecuntis, A.D. 


List of Productions. 

This usually consists of declaration of accused, 
extract convictions against him, and articles to be 
used in evidence. Each production is distinguished 
by a number, and in addition the articles have 
sealed labels. The list is signed by the prosecutor, 


List of Witnesses. 
These are distinguished by name, occupation, 
and address, The list is signed by the prosecutor. 


2. Clauses of Indictment.—The clauses of the 2. Clauses of 
indictment will now be considered in detail. a 


(1.) Designation of Accused—A person (1.) Designa- 
tion of 


accused may be named and designed in an indict- eee 


ment according to the practice existing at the time 
the Act of 1887 was passed, or he may be named 
by the name given by him and designed as of the 
place given by him as his residence when he is 
examined on declaration, and it shall not be 
necessary to set forth any other name or names by 
which he may be known, or any other address or 


designation.! 


1 50 & 51 Vic. c. 35, § 4. 


Gross devia- 
tion from 
name of 
accused. 


Married 
woman. 


Parish and 
county. 


Designation 
of prisoner. 


(2.) Designa- 
tion of 
prosecutor. 
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If the prosecutor knows the true name of the 
accused this should be given. If the name is 
known and there is in the indictment a gross 
deviation from the correct spelling of the name, 
invalidated A 


woman should be indicted by her husband’s name.’ 


the indictment will be married 
If she is known by her maiden name an indictment 
with that name is quite good.® 

A designation of the accused which makes him 
reside in a wrong parish or county, or follow a 
wrong trade, will be fatal to the indictment.* 
Any designation which does not specifically point 
out the accused, invaiidates the indictment. 

The usual mode of designing an accused person, 
if at the time of service he is in prison, is “ A B, 
This is a valid 


designation though there are two persons of the 


prisoner in the prison of C.’° 


same name in the prison at the same time.® 


(2.) Designation of Prosecutor.—It is neces- 
sary that the prosecutor be correctly named and 
designed. A material error, either in the name or 
designation, will probably invalidate the indict- 


ment.’ 


1 Hume, ii. 157; Alison, ii. > Affleck, 1823, Shaw, 108 ; 


221. Kidd, 1887, Bell’s Notes, 170 ; 
2 Lochrie, 1833, Bell’s Notes, Robertson and others, 1842, 
169 1 Broun, 295. 


8 Maclean, 1868, 4 Irv. 449. 


® Ogilvie, 1842, 1 Broun, 376. é , 
a ea ee Hume, ii. 164; Alison, ii. 


7 
4 Brown, 1823, Shaw, 109. 227. 
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(3.) The Charge.—tThe simple statement of the (3.) The 
charge which the indictment now in use contains, “"8* 
comes in place of the clauses embraced in the 
major and minor propositions and the subsumption 
in the form in use prior to 1887. 

Certain technicalities which characterised the Technicalities 
obsolete form of indictment are, by the Act of eee 
1887, declared unnecessary in the new form. 

It shall not be necessary in any indictment to 
specify by any nomen juris the crime which is Nomen juris. 
charged, but it shall be sufficient that the indict- 
ment sets forth facts relevant and sufficient to 
constitute an indictable crime.! 

When in any indictment two or more persons Alternatives 
are charged together with committing a crime, it ™Plet 
shall not be necessary to allege that “both and 
each or one or other ” or that “all and each or one 
or more” of them committed the crime, or did or 
failed to do any particular act, but such alterna- 
tives shall be implied in all such indictments.’ 


It shall not be necessary to state that a person “Guilty, 
actor or art 
and part” 
indictment according to the existing practice, but implied, 


accused is “ guilty, actor or art and part” in any 


such change shall be implied in all indictments.’ 
Qualifying Words.—lIt shall not be necessary in Qualifying 
any indictment to allege that any act of commission Mordeipied 


or omission therein charged was done or omitted to 


LB) os IL W5IGs Ce BID Ss 2 [bid. § 6. 2 1000.8 ie 


Degrees of 
culpability in 
a crime, 


Quotation of 
statutes un- 
necessary. 
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be done “ wilfully,” or “maliciously,” or “ wickedly 
and feloniously,” or “falsely and fraudulently,” or 
“knowingly,” or “culpably and recklessly,’ or 
“negligently,” or “in breach of duty,” or to use 
such words as “knowing the same to be forged,” 
or “ having good reason to know,” or “ well knowing 
the same to have been stolen,” or to use any similar 
words or expressions qualifying any act charged. 
Such qualifying allegation shall be implied in every 
case in which, according to the law and practice 
existing at the time the Act was passed, its insertion 
would be necessary in order to make the indictment 
relevant. ! 

Where there are degrees of culpability attaching 
to a crime, as in the case of fire-raising, the quali- 
fying words, “wilfully,” ‘culpably and recklessly,” 
&c., must still be used to differentiate the offence 
charged from the other kinds of fire-raising. 

Quotation of Statutes.—The old form of indict- 
ment required a full quotation of the section of an 
Act of Parliament under which a crime was charged. 
The Act of 1887 provides that it shall not be 
necessary In an indictment for a crime punishable 
under any Act of Parliament to quote the Act of 
Parliament or any part of it, but it shall be suffi- 
cient to allege that the crime was committed 
contrary to such Act of Parliament, and to refer 


1 50 & 51 Vie, c. 35,8 8; Swan, 1888, 2 Wh, 137. 
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to the Act and any section of the Act founded on 
without setting forth the enactment in words at 
length.? 

(a.) Time.—Under the former style of indictment (a.) Time. 
the prosecutor was allowed a latitude of three Latitude in 
months in all cases? The prosecutor was permitted causes 
to lbel the time more indefinitely, only on cause 
shown.? The Act of 1887 declares that this lati- Implied in 
tude of three months shall be implied in all state-"” aa 
ments of time where an exact time is not of the 
essence of the charge. Where the circumstances 
of the offence charged make it necessary to take 


an exceptional latitude as to time, it shall not be Exceptional 
latitude as to 


necessary to set forth such circumstances in the,. 


indictment, or to set forth that the particular time 
is to the prosecutor unknown. But, where excep- 
tional latitude is taken, the Court shall, if satisfied 
that such exceptional latitude was not reasonable 
in the circumstances of the case, give such remedy 
to the person accused by adjournment of the trial, 
or otherwise, as shall seem just.* 


The usual practice now is to libel one date. If, Crime consist- 
ing of a series 


however, the crime consists of a series of acts, the ae 


beginning and end dates are given. And, if the 
essence of the crime consists in its having taken 


1 50 & 51 Vie. ¢. 35, § 9. Anderson, 257; Smith, 1842, 
2 Hume, ii. 221; Alison, ii. 1 Broun, 134; Creighton, 1842, 
251; Macd. 298. 1 Broun, 429. 


3 Grigor, 1832, 5 Deas and * 50 & 51 Vic. ic..35, $10; 


(b.) Locus. 

Latitude in 
old style of 
indictment. 


Implied in 
new style. 
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Parish and 
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place at night, as in the Night Poaching Act, the 
hbel contains two dates. 

(b.) Locus.—Formerly the prosecutor was allowed 
the latitude which was covered by adding to the 
at,” or to the word ‘‘in,” the words “or 
near,” or the words “or in the near neighbourhood 
thereof,” or similar words.! The Act of 1887? 
enacts that this latitude shall be implied in all 
statements of place where the actual place is not 
of the essence of the charge. Where the circum- 
stances of the offence charged make it necessary 


ce 


word 


to take an exceptional latitude in regard to place, 
it shall not be necessary to set forth such circum- 
stances in the indictment, or to set forth that the 
particular place is to the prosecutor unknown. But, 
where exceptional latitude is taken, the Court shall, 
if satisfied that such exceptional latitude was not 
reasonable in the circumstances of the case, give 
such remedy to the person accused by adjournment 
of the trial, or otherwise, as shall seem just. 

A correct description of the locus is still required 
from the prosecutor. But an error in an incidental 
part of the description will not form a good objec- 
tion to the indictment.? Ifa locus which does not 
exist is lbelled, the indictment is bad.* It is 
usual to give the parish and county when the place 


1 Macd. 301, et seq. 1842, 1 Broun, 244. 
2 50 & 51 Vic. c. 35, § 10. 4 Maxwell, 1860, 3 Irv. 592, 
° Macdonald and Kirkpatrick, 
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is not well known, and, where these are mentioned, 
they must be correctly stated. But the naming of 
parish and county is not indispensable, provided the 
locus can be sufficiently identified and described 
without them. In continuous crimes great latitude Continuous 
may be taken in libelling the locus In an ™*: 
indictment for bigamy it is not necessary to libel Bigamy. 
either the place or date of the first marriage. 

(c.) Modus.—In the old style of indictment the (c.) Modus. 
modus was the statement of facts which were 
founded on to establish guilt of the crime libelled 
in the major proposition. In the present form of 
indictment a similar statement of facts inferring 
guilt must be libelled. 

It is essential that this statement of facts should 
amount to acrime known either to the common or 
statute law. The specification of facts must be Specification 
sufficient—(1) fully to inform the accused of what rate 
he is charged with; (2) to enable the judge to 
decide as to whether the facts alleged are relevant 
to infer guilt.? 

The statement must set forth the specific facts 
which the prosecutor intends to prove. Cumula- 
tive and alternative charges are competent. The 
prosecutor must name and designate an injured 
party, unless it is impossible for him to do so. 

It has been already pointed out that the Act of 


1 Macd. 309, and notes. 
2? Hume, ii. 187 ; Alison, ii. 275; Macd. 326. 


Descriptions. 


Latitude as to 
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1887 holds that qualifying words, such as “ wil- 
fully,” ‘“‘ maliciously,” &c¢., shall be implied in in- 
dictments, and that it is unnecessary to quote an 
Act of Parliament or part thereof. 

The Act of 1887 contains certain provisions as 
to description of persons, quantities, things, modes, 
&e. 

Latitude as to quantities, persons, things, or 


quantities, &e. »oqJeg—The latitude taken in the old style of in- 


Description of 


buildings, &c. 


dictments by describing quantities by the words 
“or thereby,” or the words “or part thereof,” or 
the words ‘“‘or some other quantity to the prose- 
cutor unknown,” or similar words, shall be implied 
in all statements of quantities. The latitude taken 
in the old style of indictment in stating details 
connected with the perpetration of any act regard- 
ing persons, things, or modes, by inserting general 
alternative statements followed by the words, ‘‘ to 
the prosecutor unknown,” or similar words, shall be 
implied in all cases where such words were in use 
to be made according to the practice existing at 
the time the Act of 1887 was passed.? 

Description of Buildings, Goods, Money, or other 
property.—Where, in an indictment, whether raised 
on Act of Parliament or at common law, buildings, 
goods, money, or property of any other description 
are mentioned, it shall not be necessary to allege 
the property or possession thereof to be in any 


1 Supra, pp. 201, 202. 2 50 & 51 Vic. c. 35, § 11. 
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person, official, corporation, or company, or that 
the same were not the property of the accused, and 
the allegation that the same were not the property 
of the accused shal] be implied in all cases where 
it is essential to the criminality of the charge.1 


Description of Persons, Goods, &c.—Where, Description of 
in an indictment, or any list or inventory rela- persons, goods, 


tive thereto, any person is referred to, it shall be 
sufficient to describe him by his name and or- 
dinary address, and it shall not be necessary to 
describe him as “now or lately” residing at such 
address, but such words shal] be implied. Where 
goods, articles, or things require to be described, it 
shall be sufficient to describe them in general 
terms, without specifying the materials of which 
they are made, or any particulars which distinguish 
them from other goods, articles, or things of a 
similar kind, except in cases in which such parti- 
culars are essential to the constitution of the crime 
charged.” 

“ Money.” The word “ money,’ when used in 
an indictment, shall include all current coin of the 
realm, post-office orders, and postal orders, and 
bank or banker’s notes, and it shall not be neces- 
sary to specify in any statement in an indictment 
relating to a sum of money, whether such sum con- 
sisted of gold, silver, or other coin, post-office 
orders, or postal orders, or bank or bankers’ notes, or 


150 & 51 Vic. ¢. 35, § 12. 2 Ibid. § 13. 


Cc, 


Description in 
general terms. 


“Money.” 


Setting forth 
documents 
unnecessary. 


Additional 
averments in 
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circumstances 
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Averment of 
malice. 
Notice. 


(4.) Aggrava- 
tions. 


Declaration 
and produc- 
tions, 
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any of them, but it shall be sufficient to state the 
sum ag consisting of money. 

Setting forth Documents wnnecessary.— Where 
in an indictment any document requires to be re- 
ferred to, it shall not be necessary to set forth the 
document or any part of it in such indictment, but 
it shall be sufficient to refer to such document by a 
general description, and, where it is to be pro- 
duced, by the number given to it in the lst of 
productions for the prosecution.” 

Additional averments im the modus.—lIf the 
prosecutor has to account for unusual circumstances 
subsequent to the crime he may make the necessary 
averments in the indictment. Thus, in a case of 
forgery, the non-production of the forged document 
may be explained by the allegation that the accused 
has destroyed it.? 

Averment of Malice.—A prosecutor must give 
notice, by averment in the libel, that he intends to 
prove malice at an interval before the crime of 
murder or assault, with which accused is charged, 


was committed. 


(4.) Aggravations.—Ageravations are libelled at 
the end of the charge. 
Declaration and Productions.—Under the new 


150 & 51 Vie. c. 35, § 14. 1857, 2 Irv. 579. 
2 Thid. § 15. 4 Marshall, 1835, Bell’s Notes, 
® Macd. 431; Wielobycki, 218; Campbell, 1846, Ark. 137.. 
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form of indictment the declaration and productions 
are not libelled as part of the indictment, but are 
appended to it under the heading “ List of Produc- 
tions.’ The Act of 18871 enacts that it shall not 


be necessary to set forth in an indictment the fact Are not set 
forth in the 


that the accused person emitted a declaration, nor libel 


to set forth any previous conviction or productions 
that are to be used against him, but it shall be Butare 
sufficient that they be entered in the list of pro- ee eae 
ductions to be used at the trial, every such convic- tions. 
tion being therein described as a conviction applying 
to the person accused against whom it is to be 
used. 
The old style of indictment concluded with a 


clause commencing, “all which or part thereof «All which or 
part thereof ” 


being found proven,” and craving the punishmen 
=, ie 4 Ss pen to be implied, 


of the accused.2 The Act of 18872 enacts that 
this customary conclusion shall be implied in all 
indictments, though not set forth. 

Amendment of Indictment.—The Act of 18874 Amendment 
provides that no trial shall fail or the ends of justice CER ON EN 
be allowed to be defeated by reason of any dis- 


crepancy or variance between the indictment and Variance 
between in- 


P dictment and 
Court see just cause to the contrary, be amended evidence. 


the evidence, but the indictment may, unless the 


at any time before the case for the prosecution is 
closed, so as to cure any such discrepancy or 


SOOO LE VAC CMOD, Silo, 3 50 & 51 Vic. c. 385, § 20. 


2 Appendix IT. 4 Ibid. § 70. 
iP 
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variance. Any amendment so allowed to be made 
shall be sufficiently authenticated by the initials of 
the clerk of Court. But such amendment shall not 
be allowed unless the Court shal! be satisfied that 
such discrepancy or variance is not material to the 
merits of the case, and that the person accused 
cannot be prejudiced thereby in his defence on the 
merits. 
X.—CITATION. 

1. Warrants for Citation When any sitting of 
the Sheriff-Court or of the High Court of Justiciary 
has been appointed to be held for the trial of 
persons accused on indictment, the sheriff-clerk of 
the district in which the second diet is to be called 
where such trials are to take place in the Sheriff- 
Court, or the Clerk of Justiciary where such trials 
are to take place in the High Court of Justiciary, 
shall issue a warrant to officers of the law to cite 
persons accused, witnesses, and jurors. Schedule 
B of the Act of 1887 gives a form of warrant.! 
Such warrant, authenticated by the signature of 
such clerk, shall be a sufficient warrant to all 
officers competent.” 


2. Officers competent.—Service of indictment, 
list of witnesses and list of productions appended 
thereto, and all notices or intimations to persons 
accused, and all citation of witnesses, whether for 


1 Appendix I. 25 0'& D1 Wilenc. 85; $123: 
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precognition or trial, may be made or given by any 
macer, messenger-at-arms, sheriff-officer, or officer of 


police at any place. Where any person accused is Where 
accused is in 


in prison at the time of service on him, such service 
prison. 


shall be made by any governor, deputy-governor, 
or warder of the prison in which such person is 
confined.! 


3. Execution.—(1.) Accused.—A full copy of the 3. Execution. 
indictment, with list of productions and list of eh ay aa 
witnesses, must be served on the accused.? If there 
are several persons accused a copy must be served Several per- 
on each. The copy must be correct, but trivial “set 
inaccuracies will not invalidate the service. The 
copy indictment and appended lists must bear to be 


signed, If the list of witnesses is inaccurate, this List of wit- 
nesses in- 


cannot be ameliorated after service by serving a new 
accurate, 


list. There must in this case be service of a new 
libel.t The officer need not have the warrant with 
him at time of citation. 

Personal citation should be made when this is Personal 
possible. If this cannot be done, service should be citation, 
made on one of the family of the accused, within One of 
his house. It will not do to deliver the copy to ae 
a servant or member of the family outside the 


1 50 & 51 Vic. c. 35, § 24. ton, 207. 

2 9 Geo. IV. c. 29, § 6; Hume, 4 Hume, ii. 370; Alison, ii. 
li. 243; Alison, ii. 812; Macd. 315. 
aoe 5 1555, c. 83; Hume, ii. 252 ; 


3 Maccallum, 1836; 1 Swin- Allison, ii. 328. 


Fastening 
copy to main 
door. 
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house.! When admittance to the house cannot be 
gained, the copy is fastened to the main door of the 
house.?_ If the accused person has absconded, or if 


When accused he is a tramp or vagrant, he is cited at his last 


has absconded, 
&e. 

Public and 
edictal cita- 
tion abolished. 


(2.) Witnesses, 


(3.) Jurors, 


known residence.? Public and edictal citation are 
abolished by the Act of 1887.4 Bail bonds contain 
the name of a place where the accused may be 
cited. Citation at this place is sufficient. 

A form of execution of citation, which must be 
signed by the officer and witnessed by one witness, 
is given in Schedule C annexed to the Act of 
1887.5 

The prosecutor cannot be compelled to produce 
the execution, but if he does produce it, he cannot 
object to its being founded upon.° 

(2.) Witnesses.—The form of execution of cita- 
tion of witnesses is given in Schedule D annexed to 
the Act of 1887.’ No witness to this execution is 
required. Witnesses failing to attend, after citation, 
may be apprehended on letters of second diligence. 

(3.) Jurors.—A notice of citation to jurors is 
invariably sent in registered letter from the office of 
the clerk of the Court. The form of execution of 


1 Hume, ii. 254; Alison, ii. 6 Soutar, 1828, Shaw, 209; 
382, Paterson and Brown, 1829, 

2 TUSINS, Cy BB Bell’s Notes, 226 ; Smith, 1836, 

3 50 & 51 Vic. c. 85, § 26. 1 Swinton, 27. 

4 Tbid. 


7 Appendix I. 
® Appendix I. 
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citation is given in Schedule E annexed to the Act 
of 1887.1 No witness to this execution is required. 


4. Two Diets.—Along with the indictment an 4. Two diets. 
accused person must be served with a notice to 
appear and answer thereto. This notice of compear- Notice of 
ance must be signed by the officer who serves it, PS" 
and by one witness. It must contain two diets of 
compearance.” When the second diet is to be in 
the Sheriff-Court the notice is in the form of sched- 
ule F annexed to the Act of 1887.2 When the 
second diet is to be in the High Court of Justiciary, 
the notice is in the form of schedule G annexed to 
the Act of 1887.* 


5. Inducie.—The first diet shall be not less 5. Inducie. 
than six clear days after the service of the indict- 
ment, and the second diet shall not be less than 
nine clear days after the first diet.° 


6. Notice for First Diet.—The notice for the 6. Notice for 
first diet shall call on the person accused to appear eae 
in the Sheriff-Court which is nearest to the prison 
in which such accused person is confined, whether 
such prison shall be within the jurisdiction of such 


Court or not. If he has been liberated on bail, then When accused 
out on bail. 


1 Appendix I. 4 Tbid. 
2 50 & 51 Vic. c. 35, § 25. > 50 & 51 Vie. c. 35, § 25. 
° Appendix I. 
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he shall be cited to appear in the Sheriff-Court of 
the district in which his domicile for citation, as set 
forth in any bail bond on which he is liberated, is 
situated. In any other case he shall be cited to 
appear before any Sheriff within whose jurisdiction 
the crime is alleged to have been committed in 
whole or in part.! 


XI.—PROCEDURE AT First DIET. 


1. Sheriff-Court Case.2— At the first diet the 
Procurator-fiscal of the district in which such first 
diet is called, shall act as representing Her Majesty’s 
Advocate, unless an advocate-depute or the Pro- 
curator-fiscal of the district of the second diet shall 
appear to prosecute. Where the case is one the 
second diet of which is to be in the Sheriff-Court, 
the Sheriff shall proceed according to the law and 
practice existing prior to the Act of 1887, except 
in so far as varied by that Act. Where the Sheriff 
presiding is not the Sheriff of the Court of the 
second diet, he shall have all the powers which were 
exercised, prior to the passing of the Act of 1887, 
by a Sheriff at the first diet. Where a person 
pleads guilty in whole or in part, the Sheriff shall 
have power to adjourn the case to another sitting 
of his Court, with a view to considering what sen- 
tence should be pronounced, whether the case be 


1 60 & 51 Vic. c. 35, § 26. 2 Ibid. § 28, 
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one the second diet of which is to be called in his 

own or another Court. Where the second diet is 

fixed for a different Court, any interlocutor disposing 

of any preliminary plea, any plea tendered, any 
interlocutor adjourning the case, or any sentence 
pronounced shall be written on the record copy of 

the indictment. Where a plea is one of guilty to 

the indictment or any part thereof, the accused 

person shall be required to sign the same if he is Signing the 
able to write, and in any case the Sheriff shall Be 
append his signature to the plea recorded. Where 

the person accused pleads guilty to only a part of 

the charge, or to a minor offence included in the 

charge, and the prosecutor does not accept such 

plea, or where, on a plea of guilty to the whole 

charge, the Sheriff shall consider it expedient in the 
circumstances, whether on the representation of the 

person accused or otherwise, that the sentence to be 
pronounced should be determined by the Sheriff of 

the district in which the second diet is to be called, 

he shall sign on said record copy an interlocutor 
adjourning the case to the second diet of compear- 

ance, This interlocutor shall be in the form of 
schedule H annexed to the Act of 1887.1 The 
sheriff-clerk shall record any interlocutors signed, Recording 
pleas tendered, or sentence pronounced in the books BORA) 
of Court, or in a record to be kept for the purpose, 

and shall forthwith transmit said record copy indict- 


1 Appendix I. 
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ment, and extract convictions relative thereto to the 
sheriff-clerk of the district of the Court of the second 
Plea in bar of diet. A plea in bar of trial—e.g., insanity, may be 
fuel. stated to the Sheriff at the first diet, and certified 
by him for consideration of the High Court at the 
second diet.! 


2, HighCout 2, High Court Case.2—At the first diet, where 
CaN: the case is one in which the second diet is to be in 
the High Court of Justiciary, the Sheriff shall hear 


Objection of any objections of a preliminary nature, whether to 
preliminary 


the citation or relevancy or otherwise. If he shall 
nature. 


be of opinion, upon any objection made to dis- 
crepancy between the record copy of the indictment 
and the service copy, or to any error or deficiency 
in such service copy, or in the notice of citation, 
that such discrepancy, error, or deficiency could not 
mislead or prejudice the person accused, or if he 
shall be of opinion that any other preliminary ob- 
jection made is frivolous, or if no preliminary objec- 
tion is made, he shall call upon the accused person 
to plead guilty or not guilty. He shall endorse 
Certificate of upon the record copy of the indictment a certificate 
plea tendered. of the plea tendered. This endorsement shall be 
in the form of Schedule I annexed to the Act of 
1887.° If the plea is one of guilty to the indict- 
ment or any part thereof, the accused person shall 


1 Crawford, 1888, 2 Wh. 8. 3 Appendix TI. 
2 50.& 51 Vic. ¢. 85, § 29) 
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be required to sign the same, if he is able to write, Signing the 
and in every case the Sheriff shall append his sig- P!¢* 
nature to the plea recorded. Where any objection 
is taken to such discrepancy, error, or deficiency, 
as aforesaid, which the Sheriff shall hold to be a dis- 
crepancy, error, or deficiency which tended substan- 
tially to mislead and prejudice the accused person, 
or where any other preliminary objection shall be 
held by him not to be frivolous, he shall endorse 
upon the record copy of the indictment a certificate 
in the form of Schedule K annexed to the Act of 
1887.1 The sheriff-clerk shall record any certificate 
so written on such record copy in the Books of Court, 
or in a record to be kept for the purpose, and shall 
forthwith transmit the record copy of the indictment 
and extract convictions relative thereto to the Clerk 


of Justiciary. 


3. Procurator of place of Second Diet.—In all 3. Procurator 
of place of 


cases a procurator who is entitled to conduct pro- : 
second diet. 


ceedings in the Courts of the district of the second 
diet shall be entitled to appear at the first diet, 
and to conduct the defence, although he may not be 
entitled to conduct other law business in the locality 
of the first diet.” 


4, Interlocutor of Relevancy.—By the former 4. Interlocutor 


é : : ; s of relevancy. 
practice it was essential that the Court should pro- glenn 


practice. 


1 Appendix I. ZT 0 Sno WAC Cod, S280) 
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nounce and enter upon the record an interlocutor 
finding the libel relevant to infer the pains of law.’ 
The Act of 1887? provides that it shall not be 
necessary to enter upon the record an interlocutor 
finding the indictment relevant. When objections 
are taken to the relevancy, it shall not be necessary 
to enter on the record copy of the indictment or in 
the record any other minute setting forth how such 
objections were disposed of, except that such objec- 
tions were sustained or repelled, and such minute 
shall be signed by the clerk of Court. 


5. Certain Objections only competent at First 
Diet.—No objection by a person accused to the 
validity of the citation against him, on the ground 
of any discrepancy between the record copy of the 
indictment and the copy served on him, or on 
account of any error or deficiency in such service 
copy, or in the notice of citation, shall be com- 
petent unless the same be stated to the Sheriff at 
the first diet before the accused person is called 
upon to plead. No such discrepancy, error, or de- 
ficiency shall entitle such accused person to object 
to plead to such indictment, unless the Sheriff shall 
be satisfied that the same tended substantially to 
mislead and prejudice such accused person.? 


SIL hy WE) NGOs ©, 1S, SOs 3 Ibid. § 33. 
2°50) & OL Vaere: 36) $32: 
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XII.—PROcCEDURE WHERE ACCUSED DESIRES TO XItT.—Pro- 


PLEAD GUILTY.! cedure where 
accused 


Where a person accused shall give written notice desires to 
to the Crown Agent, through his own procurator, seeds 
that he desires to have his case at once disposed of, 
and declares his intention to plead guilty, it shall 
be lawful to serve such person with an indictment 
and a notice to appear, at a diet not less than four 
clear days after such notice, before the Sheriff before 
whom, under the Act of 1887, he would be cited 
to a first diet. The notice of compearance shall be Notice of 

in the form of Schedule L annexed to the Act of “™PoMnce 
1887.2 It shall not be necessary to lodge or give 

notice of any list of witnesses or productions, other 

than productions to prove previous convictions, At 

such diet the Sheriff, if any plea of guilty is ten- 

dered which shall be accepted by the Procurator- 

fiscal, shall deal with the case in like manner as 

cases are required to be dealt with under the Act 

of 1887, where a person accused pleads guilty at a 

first diet. If the case is one suitable for punish- 

ment in the Sheriff-Court, the Sheriff shall forth- Sentence by 
with pronounce sentence. If the case is such as ‘he Sherift. 
can only be tried in the High Court of Justiciary, 

or is of such an aggravated nature that the Sheriff 

shall hold that the question of punishment should 

be disposed of by that Court, he shall, by an inter- 


1560 & 51 Vic. c. 35, § 31. 2 Appendix I. 


Remit to the 
High Court 
for sentence. 


Desertion of 
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locutor written on the record copy of the indict- 
ment, in the form of Schedule M appended to the 
Act of 1887,! remit the accused to that Court for 
sentence. Such remit shall be a sufficient warrant 
to bring the accused person, without any further 
notice, before the High Court of Justiciary for sen- 
tence, at any sitting at any place that may be 
convenient, as the Lord Advocate may order; and the 
original warrant of commitment of such person, till 
liberated in due course of law, shall remain in force 
until he is brought before the High Court of Justi- 
ciary for sentence. If the person accused, when 
brought before the Sheriff on such indictment, shall 
plead not guilty to the charge, or plead guilty to 
any part thereof only, and the Procurator-fiscal 
shall decline to accept such restricted plea, then 
the diet shall be deserted pro loco et tempore, and 


diet pro loco ¢ thereafter the procedure against the person accused 


tempore. 


Withdrawal 
of plea. 


may be according to the other provisions of the Act 
of 1887. 

Withdrawal of Plea.—Under the 41st section 
of the Act of 1887, the Court may allow a panel 
to withdraw, at the second diet, a plea which he had 
tendered at the first diet. A panel intimated to the 
Crown Agent, under section 31 of the Act of 1887, 
his intention to plead guilty. He was brought 
before the Sheriff, and, having so pleaded, was 
remitted to the High Court for sentence. Upon the 


1 Appendix I. 
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diet being called he proposed to withdraw his plea, 
under section 41. It was held, refusing to allow 
the plea to be withdrawn, that the provisions of 
section 41 did not apply to procedure under 
section 31.1 


XITI.—Loperne Propuctions, DEFENCES, &C. XIII.—Lodg- 
ing produc- 


1. Articles to be used at the Trial_—In a High tions, &e. 
Court case the prosecutor must lodge, “in due]. Articles to 
: 29 : 7 be used at 
time,’? with the clerk of Court the articles of ine tat 
whose production at the trial he has given notice. Ina High 
If the accused has been prejudiced by failure to Co c* 
lodge a production, then this has not been done 
in “due” time. In a Sheriff-Court case, the day In a Sheriff- 
before the trial is fixed as the latest time for Court case. 
lodging productions.4 It is enough that the article 
to be produced is constructively in the possession of Constructive 
the clerk of Court, as by being in the sheriff-clerk’s Poo" 

; x _ _ production. 

office. It is thought that if an article of which 
notice has been given has never been in the posses- 
sion of the clerk, it cannot be produced at the trial.® 
A person accused shall be entitled to see the produc- Accused 


tions in the office of the sheriff-clerk of the district eptitled to see 


productions. 
1 Lyon, 1887, 1 Wh. 539. 4 Act of Adjournal, 17th 
2 Hume, ii. 388; Alison, ii, March, 1827. 
593; Macd. 452. 5 Clarkson and Macdonald, 


8 Kerr, 1857, 2 Irv. 608; 1829, Bell’s Notes, 275; Kerr, 
Aimers, 1857, 2 Irv. 725; 1833, Bell’s Notes, 275. 
Watt, 1859, 3 Irv. 389. 6 Macd, 452. 
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indictment, 


&e. 
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in which the Court of the second diet is situated, 
or, where the second diet is to be in the High Court 
of Justiciary in Edinburgh, in the Justiciary office.” 
The accused must give written notice to the prose- 
cutor if he intends to produce articles to be founded 
on at the trial.? 


2. Record Copy Indictment, and Lists of Wit- 
nesses, &c.—The Act of 1887° provides that the 
record copy of the indictment and any extract con- 
victions that are to be produced, shall, on or before 
the date of service of the indictment, be lodged with 
the sheriff-clerk of the district in which the Court of 
the first diet is situated, and a copy of the list of 
witnesses and a copy of the list of productions shall 
be lodged with the sheriff-clerk of the district in 
which the Court of the second diet is situated, and, 
where a person accused is indicted for fugitation, 
the lists shall be lodged in the Justiciary office. 

If the accused intends calling witnesses who are 
not on the Crown list, he must give written notice 
to the prosecutor of the names and designations of 
such witnesses.’ 


3. Description of Witnesses.°>—The list of wit- 


1 50 & 51 Vie. c. 35, § 37. Harper and others, 1842, 1 

2 M‘Clure, 1848, Ark. 448; Broun, 441; Mure, 1858, 3 
50 & 51 Vic. ec. 35, § 86. Irv, 280. 

3 50 & 51 Vie, ¢. 35, § 27. 5 50 & 51 Vic. c, 35, $35, 


450 & 51 Vic. . 35, § 363 
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nesses shall consist of the names of the witnesses, 
with their addresses added, and it shall not be 
necessary to insert the words “now or lately resid- 
ing at” or any similar words, It shall not be an 
objection to the admissibility of any witness that he 
has ceased to reside at the address given before the 
date of the trial, provided that he resided at such 
address at some time, not being more than six 
months previous to the date of the trial. It shall 
not be necessary to insert in the list of witnesses 


the names of any witnesses to the declaration of an Witnesses to 
declaration of 


accused person, or the names of any witnesses to 
accused. 


prove that an extract conviction applied to an 
accused person, but witnesses may be examined in 
regard to these matters without previous notice. 


4. Special Defence.—(1.) What are special 4. Special 


defences. —The following defences are held eee 
special — defences. 


(a.) Alibi, a statement that the accused was, at 
the time the crime was committed, at a different 
place from that at which it was committed.’ 

(b.) Insanity at the time the crime was committed. 

(c.) Allegation that the crime was committed by 
another person who is named and designed.” 


1 Gairdner and others, 1838, 2 Robertson, 1859, 3 Irv. 
2 Swinton, 180; Maclellan, 328; Laing and others, 1871, 
1848, 1 Broun, 510. 2 Coup. 23. 
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At first diet. 
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(d.) Allegation that the act was done in self- 
defence.* 

(e.) The accused must give notice if he proposes 
to impeach the chastity of a woman said to have 
been ravished,? or to prove that an injured party is 
of a quarrelsome disposition.? This notice, how- 
ever, is not in the form of a defence. , 

(2.) Time at which Notice must be given.—(a.) 
Of special defence.—It shall not be competent for 
the person accused to state any special defence 
unless a plea of special defence shall be tendered 
and recorded at the first diet, or unless cause be 
shown to the satisfaction of the Court for a special 
defence not having been lodged till a later day, 
which must in any case not be less than two clear 
days before the second diet.° 

(b.) Of Witnesses and Productions.—It shall not 
be competent for the person accused to examine any 
witnesses or to put in evidence any productions not 
included in the lists lodged by the prosecutor, unless 
written notice of the names and designations of such 
witnesses and of such productions shall have been 
given to the Procurator-fiscal of the district of the 
second diet, when the case is to be tried in the 


1 Younger, 1828, Bell’s Notes, 2933 Irvine, 1838, 2 Swinton, 
236; Wright, 1835, Bell’s 109. 


Notes, 236. 4 Reid and others, 1861, 5 
2 Forsyth and others, 1866, Irv. 124. 
5 Irv, 249. 5=50)& 51 Vie. ¢, 35,.8) 36; 


° Brown, 1836, 1 Swinton, 
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Sheriff-Court, or to the Crown Agent where the case 
is to be tried in the High Court of Justiciary, at 


least three clear days before the day on which the Three clear 
days before 
day on which 
the accused person shall show, before a jury is sworn jury is sworn. 


jury is sworn to try the case against him, or unless 


to try the case against him, that he was unable to 
give the full notice of three days in regard to any 
witnesses he may desire to examine or productions 
he may desire to make. Where this is shown the 
Court shall give such remedy to the prosecutor by 
adjournment or postponement of the trial, or other- Adjournment 
wise, as shall seem just. A copy of every written ° ae 

; ment. 
notice required by the Act shall be lodged by the 
person accused with the sheriff-clerk of the district 
in which the second diet is to be held, or in any 
case the second diet of which is to be held in the 
High Court of Justiciary in Edinburgh, with the 
clerk of Justiciary, at or before the second diet, for 
the use of the Court.! 

5. Jury.—(1.) Notice of Jury List.—It shall not 5. Jury. 
om 
be necessary to serve any list of jurors upon a person ene es 
accused, but on and after the date of the service of 
an indictment, a list of jurors, prepared under the Lists of jurors 
directions of the clerk of Justiciary, where the eg ae 
. é office of sheriff- 

second diet is to be held in the High Court of clerk of dis- 

aks aa : trict of Court 
J CEE chat! prepared by ine sheriff-clerk oe the Re ee 
district in which the second diet for the trial of 


1°50 & 51 Vie. c. 35, § 36. 


Heading of 
list. 


(2.) Qualifica- 
tion of jurors. 
Common 
juror. 


Special jurors. 


(3.) Number 
of jurors to be 
summoned. 
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such person is to be held, where the second diet is 
to be held in the Sheriff-Court, and consisting of 
special and common jurors in the proportion of one 
special to two common jurors, shall be kept in the 
office of the sheriff-clerk of the district in which 
the Court of the second diet is situated. _ This list 
shall contain not less than thirty names, and shall 
be headed “ List of Assize for the sitting of the 
High Court of Justiciary” (or the Sheriff-Court of 
at ), on the of 
189 . The person accused shall be 
entitled to have a copy supplied to him on applica- 
tion free of charge.! 

(2.) Qualification of Jurors.—Every man be- 
tween the ages of twenty-one and sixty years may 
be called upon to serve as a juror, provided he is 
infeft in his own right, or in right of his wife, in 
heritage, fee, or liferent to the yearly value of £5 
at least, in the county or city from which the jury 
is to be taken; or if he owns moveable property 
worth £200 at least.” 

All persons are qualified to serve as special jurors 
who pay cess upon £100 of valued rent or upwards, 
or assessed taxes on a house rented at £30 yearly or 
upwards.® 

(3.) Number of Jurors to be Summoned.—lIt 
shall not be necessary to summon all the jurors con- 


1 50 & 51 Vie. c. 35, § 88. 3 55 Geo. III. c. 42. 
256 (Geo. Ve G22. 
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tained in any list of jurors under the Act of 1887. 
It shall be competent to summon such jurors only, 
commencing from the top of the lists of special and 
common jurors respectively, as may be necessary to 
ensure a sufficient number for the trial of the cases 
which shall remain for trial at the date of the cita- 
tion of the jurors. This number shall be fixed by 


Clerk of Court 


the clerk of the Court in which the second diet is to f second diet 
_to fix number. 


be called, or in any case in the High Court of 
Justiciary, by the clerk of Justiciary. Where jurors 
are not summoned, from the whole jurors in any list 
not being required, such jurors shall be placed upon 
the next list issued, until they have attended to serve. 

(4.) Area from which gury summoned.—When 
the High Court of Justiciary shall exercise its power 
of holding a Court in any town, which may be most 
convenient for the trial of any crime, in or near the 
locality in which such crime has been committed, 
and where such town is not one of the towns in 
which the Court of Justiciary has been in use to 
hold sittings, the jury summoned to try such case 
shall be summoned from the general jury roll of the 
county in which such town is situated. But in all 
cases in which the Court shall hold sittings in towns 
which have hitherto been called circuit towns, the 
juries shall be summoned from the same towns as 
they were in use to be summoned from prior to the 
passing of the Act of 1887.” 

1 50 & 51 Vic. c. 35, § 39. 2 50 & 51 Vie. ¢. 35, § 47. 


(4.) Area from 
which jury 
summoned. 


Part V. 


TRIAL. 


1. The Court. 


2. Contempt 
of Court. 
Disorderly 
cond uct. 
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PARI. 
TRIAL? 


1. The Court.—The accused is put into the 
presence of the public, except in cases of indecency 
and unnatural offences. But the doors must be 
reopened to the public in these cases before the 
jury return their verdict. The judge may order 
the Court to be cleared in consequence of disorderly 
conduct on the part of the public.? A trial may 
competently extend into Sunday morning? 


2. Contempt of Court.—Outrage and disorderly 
conduct may be punished summarily by any Court.* 
This applies to the general public as well as to per- 
sons taking part in the case.? Thus, it is competent 
to punish for contempt of Court the accused,® or a 
juror,’ or a witness,® if they are disorderly or appear 


1 Hume, ii. 255; Alison, ii. 5 Clark, 1829, Shaw, 215. 
343 ; Macd, 455. 6 Malcolm and M‘Gillivray, 
° Finnie, 1850, J. Shaw, 368; 1838, 2 Swinton, 185. 
Orr, 1855, 2 Irv. 183. 7 Yates, 1847, Ark. 238. 
° Rosenberg, 1842, 1 Broun, 8 Allan, 1826, Shaw, 172; 
367. Wemyss, 1840, Bell’s Notes, 
+ Hume, ii. 138. 165. 


SIM bg 220 


under the influence of drink. Persons who publish Publication of 
prejudiced statements of the case may be punished for bees 
contempt,' and, if punishment is not called for, such the case. 
publication may nevertheless be prohibited by the 

Court.2 Persons who destroy articles required and 

demanded by the public prosecutor may be punished 

for contempt.? The same punishment may be 

imposed on persons who publicly animadvert on the Animadver- 
judge,* who grant false certificates,? or who whisper 2° te 


' : ees : judge, &e. 
to a witness while he is in the witness-box.® 


5. Diet Peremptory.—A second diet is peremp- 3. Diet per- 
tory : it cannot of consent be called before, or post- °™Pt"y: 
poned after, the date mentioned in the citation.’ 

The diet must either be called or continued on the 
date in the citation, otherwise the instance falls. 
This is the case whether the diet is original or 
adjourned,$ but diets may be continued by Lords Diets may be 
Commissioners of Justiciary without a formal sit- continged 

9 ; ? without a 
ting of the Court.2 A new libel is competent, formal sitting 
though the diet is not called on the day mentioned % Court oF 

6 : : Justiciary. 
in the citation.!? 


1 Watson and Murray, 1820, 
Shaw, 9. 

2 Edward, 1829, Shaw, 229; 
Haire, 1829, Bell’s Notes, 165. 


3 Galloway, 1839, 2 Swinton, 
465. 


4 Macdonald and Carse, 1820, 
Shaw, 3. 


5 Nimmo,1839,2Swinton, 338. 


6 Hume, ii. 140. 

7 Hume, ii. 263; Alison, ii. 
343 ; Macd. 457. 

8 Maloney, 1840, 2 Swinton, 
485. 

9 Hume, ii. 264; Alison, ii. 
344; 50 & 51 Vic. c. 35, § 49. 

10 Tabram, 18/25 92 
259. 
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Non-appear- 
ance of 
accused. 


Fugitation. 


Forfeiture of 
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4, Transcript 
of Proceedings 
at first diet. 
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The libel falls if, at the calling, neither prose- 
cutor nor accused appears. In these circumstances, 
it is incompetent to pronounce sentence of fugita- 
tion. 

The prosecutor must appear personally, or by 
deputy. Where the prosecutor thus appears, but 
the accused does not appear after he has been 
summoned to do so by the clerk of Court, and no 
one appears on his behalf, the trial cannot go on.! 
The Court pronounces sentence of fugitation on 
the absent person, and he becomes an outlaw. A 
good excuse for non-attendance will enable the 
accused to escape fugitation. 

If the accused is out on bail, his bail bond is 
forfeited in addition to his outlawry. An inferior 
Court has the power to forfeit a bail bond, but not 
to fugitate.? 


4, Transcript of Proceedings at First Diet.— 
At the calling of the second diet of compearance, 
where the Court is within the same county as the 
Court of the first diet, the procedure shall be 
according to the law and practice existing at the 
time of the passing of the Act of 1887, except so 
far as varied by the provisions of that Act. When 
the second diet is in the Sheriff-Court of a different 
county, or in the High Court of Justiciary, the 
clerk of Court shall, on the diet being called, enter 


1 Hume, ii. 269. * Hume, ii. 69. 
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in the books of Court, or in a record to be kept 
for the purpose, a transcript of the procedure at 
the first diet, as endorsed on the record copy of the 
indictment by the Sheriff who presided thereat. 
Thereafter, if in the Sheriff-Court, the case shall 
proceed as a case would proceed according to the 
law and practice existing at the time of the passing 
of the Act of 1887, after the plea of the person 
accused had been tendered and recorded, except in 
so far as varied by that Act.! 


5. Adjournment and Desertion of Diet.— 5. aajourn- 
When the diet has been called, the Court may eRe 
% . i z desertion of 
continue the diet to a specified day,” if cause for diet. 
delay is shown to the satisfaction of the Court. 
There must be substantial reasons for demanding an Reasons for 
adjournment before the Court will grant it.? The granting 4a 
; , ; adjournment. 
absence of material witnesses,* the discovery of 
valuable evidence,’ or a demand by the accused to 
inspect productions not previously seen,° are good 
grounds for a continuation of the diet. The clerk 
of Court records the adjournment. 
If the prosecutor is not prepared to go on with 
the trial, he may move for desertion of the diet Desertion of 


pro loco et tempore, and this the Court usually Mee ere lee 


tempore. 
1 50 & 51 Vie. c. 35, § 40. 4 Niven, 1858, 3 Irv. 204; 
2 Hume, ii. 275; Anderson, Thomson, 1871, 2 Coup. 103. 
1852, 1 Iry. 1. 5 Wallace, 1855, 3 Irv. 252. 


nderson, 1868, 1 Coup. 4. _ 6 Macpherson, 1862,4 Irv. 143, 


Desertion of 
diet 
simpliciter. 


6. Assigning 
Counsel. 


Interpreter. 


7. Objections 
to Witnesses. 


When objec- 
tions must be 
taken. 
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grants, although it is in its discretion to refuse the 
motion.1 If the prosecutor means to go no further, 
he deserts the diet simpliciter, and the accused is 
free. If, however, the Court refuses a pro loco et 
tempore motion, and deserts the diet simpliciter, 
the accused may be again brought to trial, for in 
this instance the case is given up by the Court and 
not by the prosecutor. When the prosecutor moves 
for a desertion of the libel, he may bring the 
accused to trial under a new libel.” 


6. Assigning Counsel.—The Court appoints 
counsel to the accused, in the High Court, if he 
has none. In the Sheriff-Court an agent is ap- 
pointed to act for the accused. In both Courts 
the panel may decline professional assistance.* 

If the prisoner requires the aid of an interpreter, 
the Court will see that this is provided.* 


7. Objections to Witnesses.— Any objection in 
respect of misnomer or misdescription of any person 
named in the indictment, or of any witness in the 
list of witnesses, must be stated before a jury has 
been sworn to try the case against a person accused. 

No such objection shall be admitted as ground 


1 Hume, ii. 276; Alison, ii, Alison, ii. 370; Macd. 460. 
98, 355. * Mackay and others, 1831, 
2 Stewart, 1857, 2 Irv. 616. Bell’s Notes, 281. 


% 1587, c. 91; Hume, ii. 283; 
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for postponing any trial, or for excluding any wit- 

ness, unless the accused person shall, at least four 

clear days before the second diet, give notice to the 
Procurator-fiscal of the district of the second diet, 

where notice of trial is given for the Sheriff-Court, 

or to the Crown Agent, where notice of trial is given 

for the High Court of Justiciary, of his inability to Notice of 
discover who such person named in the indictment eee 
is, or to find such witness. Further, the accused 

must show that, notwithstanding such intimation to 

the prosecutor, he bas not been furnished with such 
additional information as might enable him to as- 
certain who such person is, or to find such witness 

in sufficient time to precognosce him before the 

trial. Where either of these things shall be shown, 

the Court shall give such remedy, by postponement, 
adjournment, or otherwise, as shall seem just.? 


8. Pleas in Bar of Trial—The following are 8. Pleas in 

the pleas usually stated in bar of trial :— Dar oe 
(1.) That the accused is under seven years of age. (1.) Accused 
(2.) That the accused is at present imsane. ee 
These pleas will be submitted to proof without (2.) Insanity. 

impannelling a jury.? If it is established that 

the panel is not seven years of age, he will be at 

once assoilzied. An insane person will be ordered 


into confinement during royal pleasure.* 


1 50 & 51 Vic. « 35, § 53. 659 ; Macd. 460. 
2 Hume, ii. 143; Alison, i. cP OAMas ONL WAV s 7haly Sy Si 


(3.) No juris- 
diction. 

(4.) Res 
judicata. 

(a.) As to the 
libel. 


(b.) Tholing 
an assize. 


(a.) Former 
trial must 
have been 
for same 
crime, proved 
by same 
evidence. 

(B.) New 
events super- 
vening after 
first trial. 


(y.) Former 
trial stopped 
by circum- 
stances for 
which prose- 
cutor not 
responsible, 
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(3.) That the Court has no jurisdiction. 

(4.) Res judicata. 

(a.) As to the libel.—An accused person may 
be brought to trial in the Court of Justiciary on a 
libel which has been held irrelevant by the Sheriff ; } 
but he cannot be tried by the Sheriff-principal on a 
libel which the Sheriff-substitute has ruled to be 
irrelevant.” 

(b.) Tholing an Assize.—If the accused has 
tholed an assize he cannot be brought to trial again 
on the same charge. But the following points 
must be kept in view :— 

(a.) The former trial must have been for exactly 
the same crime, proved by the same evidence.* 
But trial under one section of an Act does not 
debar trial under another section. 

(@.) If new events supervene after the first trial 
which change the nature of the offence, the plea of 
ves judicata is invalid. Thus, a man previously 
tried for assault, may, on the death of his victim 
from the effects of the assault, be tried for culpable 
homicide or murder.® 

(y.) If the former trial was stopped by circum- 
stances for which the prosecutor was not responsible, 


1 Fleming, 1866, 5 Irv. 289. 

2 Lonemuir, 1858, 3 Irv. 287. 

5 Hume, ii. 465; Alison, ii. 
615 ; Watt, 1824, Shaw, 113; 
Hosie and others, 1837, 1 Swin- 
ton, 507. 


4 Galloway, 1863, 4 Irv. 444; 
Glen, 1865, 5 Irv. 203. 

5 Cobb or Fairweather, 1836, 
1 Swinton, 1386; O’Connor, 
1882, 5 Coup. 206. 
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such as the illness of the judge, the accused, or a 
juror, the assize will not have been tholed.! 


(0.) The point of time at which the assize begins (6.) Point of 
time at which 
assize begins 
(5.) That the prosecutor has guaranteed indemnity to be tholed. 
(5.) Indemnity 
: , pire a guaranteed by 
This occurs when a socius criminis is taken as prosecutor. 


to be tholed is when the jury is sworn. 
from prosecution. 


Queen’s evidence. He cannot be prosecuted for ee 
the offence in regard to which he depones. The 
promise of exoneration must have been given by 
the Lord Advocate personally, or by one of his 
deputes—the Solicitor-General or an advocate- 


depute. An unauthorised promise of indemnity Unauthorised 
promise of 


by an inferior official is no safeguard to the person ! 
indemnity. 


relying on the promise.2 The promise must be 
followed by actual evidence given by the witness 
either on precognition or trial. 


9. Separation of Charges.—lIf there are several 9. Separation 
charges in the indictment the accused may move ees 
that these be tried separately.? Should the Court 
be of opinion that the panel will be prejudiced if 
the charges are all tried together, his motion to 


separate them will be granted.* 


1 Hume, ii. 469; Alison, ii. Shaw, 203; Turner, 1833, Bell’s 


618. Notes, 183; Pritchard, 1865, 5 
2 Miller and Brown, 1850, J. Irv. 88. 
Shaw, 288. 4 Gibson and others, 1871, 


3 Hume, ii. 172; Alison, ii. 2 Coup. 128. 
238; Macd. 465; Burke, 1828, 


10. Separation 
of trials. 


Penuria 
testium. 


11. Pleading. 


Review at 
second diet in 
the High 
Court. 
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— 


10. Separation of Trials— Where _ several 
panels are indicted in one libel, the Court will, on 
cause shown,! or if of opinion that the accused will 
be prejudiced by being tried together,’ order them 
to be tried separately. It is not sufficient reason 
for this order that one panel is desirous to examine 
another as a witness,’ unless at the same time a 
penuria testiwm is urged.* 


11. Pleading.—The panel is asked by the 
Court at the first diet to plead to the charge. 
The plea tendered is held to refer both to the 
charge and to any charge of previous conviction 
libelled against the accused.? 

Review at second diet in the High Court.— 
Where a person accused is cited to the High Court 
of Justiciary for the second diet, the said Court 
shall have power to review the proceedings at the 
first diet. Where the person accused has pleaded : 
guilty to the whole or any part of the charge at 
the first diet, the Court at such second diet, if it 
shall be shown that such plea was taken to an 


1 Hume, ii. 175; Alison, ii. ®° Macpherson or Dempster 
240 ; Macd. 466; Hawton and and others, 1862, 4 Irv. 143; 
Parker, 1861, 4 Irv.58; M‘Ibeer Coupland and Beattie, 1863, 
and Mullen, 1869, 1 Coup. 390. 4 Irv. 370. 


2 Hume, ii. 179; Clancy and * Drever, 1885, 5 Coup. 680. 
others, 1834, Bell’s Notes, 183 ; ° Davidson and others, 1872, 
Cleary and others, 1846, Ark. 2 Coup. 278; Kelly, 1872, 2 
as Coup. 310. 
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irrelevant or incompetent charge, or has been taken Plea at first 
diet under 


: ‘ Taree substantial 
circumstances which tended to prejudice the person error or 


accused, may allow such plea to be withdrawn or ™Sconception. 
modified. Where such plea is so withdrawn or 
modified, the Court shall, if the prosecutor shall so 
move, desert the diet pro loco et tempore, or 


postpone the trial to a later date, which shall be Postponement 
of trial. 


under substantial error or misconception, or under 


notified to the person accused in open court. 
Where such postponement makes it necessary that 
the jury for the trial of the case shall be taken 
from a different list from that of which notice was 
given to such accused person, such list shall be Notice of new 
prepared, signed, and kept in the office of the /™% 
proper sheriff-clerk within three clear days of such 
postponement. 

Procedure where the trial does not take place.— Procedure 
Where at the second diet the diet has been Wien 
deserted pro loco et tempore for any of the causes place. 
above set forth, or where from any cause whether 
in the High Court of Justiciary or in the Sheriff- 

Court an indictment is not brought to trial at such 
second diet, and no order has been given by the 
Court postponing such trial or appointing it to be 
held at a subsequent date at some other sitting of 
the Court, it shall be lawful at any time within 
nine clear days after the date of such second diet 


to give notice to such accused person in the form 


1 50 & 51 Vic. c. 35, § 41. 


Notice to 
accused to 
appear at 
another diet. 
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of Schedule N appended to the Act of 1887,' on 
another copy of the indictment, to appear to 
answer such indictment at another diet. It shall 
be lawful to give such notice either for a sitting of 
the High Court of Justiciary or for a sitting of the 
Sheriff-Court, when the charge is one that can be 
lawfully tried in that Court, notwithstanding that 
the original citation to a second diet was to a 
different Court. Such notice shall be given for a 


Time at which diet to be held not sooner than nine clear days 


new diet 
shall be held. 
List of jurors. 


Plea of guilty. 


Evidence of 
character. 


Plea of not 
guilty. 


subsequent to such notice. On or before the day 
on which such notice is given, a list of jurors shall 
be prepared, signed, and kept by the sheriff-clerk 
of the district to which the new notice applies.” 

Plea of Guilty—lf at the first diet the accused 
tendered the plea of guilty, and has been remitted 
for sentence, he may bring evidence as to character, 
either by witnesses or by certificates. The prose- 
cutor is entitled to lead counter evidence. The 
panel may also be heard in mitigation of punish- 
ment.? 

Plea of Not Guilty.—If at the first diet the 
accused has refused to plead, or has remained silent, 
or has pleaded not guilty and adheres to this plea 
at the second diet, the case is remitted to the know- 
ledge of an assize.* 


1 Appendix I. ° Macd. 467. 
2°50 & 51 Vic. ¢. 35, § 42: 2 Il & 12 Vick 6.70) $19) 
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12. Jury.—The clerk of Court ballots the jury 12. Jwy. 
from the list which contains the names of the 
special and common jurors. The jury consists of Constitution 
five special and ten common jurors! The prose- ° J”Y: 
cutor and each panel has five peremptory challenges. Challenges. 
Not more than two peremptory challenges may be 
directed against special jurors. A peremptory 
challenge must be made at the moment the juror 
who is to be challenged is balloted.? A greater 
number of challenges than five can be made only 
on cause shown. A juror may be challenged on 
any of the following causes :—insanity, infamy, Causes of 
outlawry, blindness, deafness, dumbness, minority, challenging. 
enmity, relationship.? An accused person, who 
is a landed man, is entitled to have a majority Landed man. 
of landed men on the jury.* Although the accused 
is a foreigner, he cannot insist that any of the Accused a 
jurors be foreigners.» When the jury has been ‘78 
balloted, the clerk of Court states the charge against Clerk states 
the accused and swears the jury. He shall inform a ae 2 
the jury of the charge against the person accused 
as set forth in Schedule P annexed to the Act 
of 1887,° and shall thereafter administer the oath 


in ordinary form.’ A juror may make a solemn 


1 Hume, ii. 308; Alison, ii, 886; Williamson, 1853, 1 Irv. 


376. 244, 
2 6 Geo. IV. c. 22. 5 Ttansen, 1858, 3 Irv. 33; 33 
3 Hume, ii. 310; Alison, ii, Vic. ¢. 14, § 5. 

385. 6 Appendix I. 


4 Hume, ii. 311; Alison, ii. 7 50 & 51 Vie. c. 35, § 54. 


Jury may try 
a second case 
of consent. 


After jury 
sworn they 
may not be 
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affirmation, instead of taking the oath. It shall 
not be necessary to lay before the jury copies of the 
indictment, list of witnesses, or list of productions.” 

A jury may try a second case, if prosecutor and 
accused consent to this. But the whole jury must 
be taken and not part only.‘ 

The swearing of the jury bars the prosecutor 
from moving for a desertion of the diet, and also 
precludes the accused from stating any objections 
in connection with the libel or witnesses.® 

After the jury have taken the oath, they may 
not be communicated with either by the prosecutor, 


communicated the accused, or any person in the Court, and they 


with. 


Juryman 
becoming ill. 


Seclusion of 
jury. 


may not leave the Court till they have returned 
their verdict or been discharged by the Court, 
except under the charge of the macer.® If a jury- 
man becomes ill shortly after the case has commenced, 
another juryman may, with consent of the accused, 
be substituted in his place. The whole jury will 
then be re-sworn, and any evidence already led 
will be again gone over.’ 

Seclusion of Jury.—It shall not be necessary, 
when for any cause a trial which is proceeding is ad- 
journed from one day to another, that the jury shall 


131 & 382 Vic. c. 39. 1835, 1 Swinton, 6; Watt, 

2 50 & 51 Vic. c. 35, § 54. 1859, 3 Irv. 389; Cox, 1872, 

3 6 Geo, IV. c. 22, § 18. 2 Coup. 229, 

4 Stewart, 1829, Bell’s Notes, 6 Hume, ii. 417; Alison, ii. 
237. 631. 

5 Hume, ii. 249, 305; Wright, 7 Lundie, 1868, 1 Coup. 86. 
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be secluded during the adjournment, except in cases Unnecessary 
in which a sentence of capital punishment may se 
follow on conviction, or in cases where the Court and when 
shall see fit, whether ex proprio motu, or on the See 
motion of the prosecutor or the person accused, 
to order that the jury be kept secluded. Every 
trial shall proceed from day to day till concluded, 
unless the Court shall see cause to adjourn over a 
day or days. 

If there is a special defence, this is read to the Special 
jury at the outset of the proof. Sue 


13. Law of Evidence.—(I.) Parole Proof. 13. Law of 
evidence. 


(1.) Who are Competent Witnesses.—(a.) Age.— (1,) Parole 
There is no limit as to age. A child of three and proof. 
6 9 . (1.) Who are 
a-half years of age has been examined.” It is competent 
enough that the child understands that it should witnesses, 

(a.) Age. 

speak the truth.® 

(6.) Insanity, &c.—lIf a witness was totally (%.) Insanity, 
insane at the time of the crime, or is in a similar Le 
condition at the trial, his evidence cannot be 
accepted. But, if the witness is merely subject 
to delusions that have no reference to the crime Delusions. 
charged, his testimony may be accepted. 

Deaf and dumb persons who understand the Deaf and 


: dumb. 
nature of an oath are competent witnesses. ha | 
1 50 & 51 Vice. c. 35, § 55. 3’ Hume, ii. 341; Alison, ii. 
2 Thompson, 1857, 2 Irv. 433; Buchan, 1833, Bell’s 


747, Notes, 246. 
R 


Atheist. 


(c.) Officials. 
Inferior judge. 


Supreme 
judge. 


Public 
prosecutor. 


(d.) Spouse, 
&e. 


Bigamy. 


Criminal Law 
Amendment 


Act, 1885. 


Parents and 
children of 
accused. 
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If a person has no belief in a Deity and a future 
state, he cannot be accepted as a witness. 

(c.) Offictals.—An inferior judge is a competent, 
and the best witness as to what took place before 
him officially.2 Judges of the Supreme Court will 
only be called when there is absolute necessity for 
their evidence. 

A public prosecutor is, like any other person, a 
competent witness, if he saw the crime committed. 

(d.) Spouses, &c.— Lawful spouses cannot, at 
common law, give evidence for or against each 
other, unless he or she is the injured party.? The 
injury may be either to the person, reputation, or 
property of the spouse. A spouse who is a com- 
petent, is also a compellable witness. In bigamy 
the injured spouse of the first marriage is not a 
competent witness. Under the Criminal Law 
Amendment Act, 1885, the husband or wife of 
the accused may give testimony. 

The spouse of an injured person is a competent 
witness.® 

The parents of the accused and his children are 
competent and compellable witnesses for or against 
him.” 


1 Henry, 1842, 1 Broun, 221. 291. 


2 Monaghan, 1844, 2 Broun, 5 Hume, ii. 349; Alison, i. 
131. 540, ii. 462 ; Armstrong, 1844, 
3 Hume, ii. 349, 400; Alison, 2 Broun, 251. 
ii, 461, 620. 6 Hume, ii. 348. 


4 Commelin, 1836, 1 Swinton, 73 & 4 Vic. c. 59, § 1. 
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(e.) The Accused.—The accused cannot give (e.) The 
evidence, except in one or two statutory offences. eerie 
Where there are several accused, and the trials Separation 
have been separated, the accused who is being tried ° t's. 
may call the other accused as witnesses? If there 
is no separation of trials, one accused cannot be 
examined on behalf of another. If one accused 
pleads guilty, he may be examined as a witness for 
the other accused.’ 

(f.) Bribed or Tutored Witness.—If the prose- (f.) Bribed 
cutor or accused has bribed a witness, his testimony sine: 
cannot be received.* Bribery by a third un- 
authorised party will not exclude a witness. 

A witness will not be excluded on the ground 
that he will be entitled to a reward on conviction, 

If the witness has been tutored how to depone, 
his testimony will not be received. If witnesses 
have been precognosced in each other’s presence, 
this fact will affect their credibility, but will not 
of itself exclude their testimony.° 

(g.) Witnesses present in Court.—Witnesses (7.) Witnesses 
who are to speak to facts should not be present in oe ce 
Court when other witnesses are deponing as to 
these facts. But the Court is not bound to reject 


1 Hume, ii. 336; Alison, ii. 4 Hume, ii. 377; Alison, ii. 
586. 497. 

2 Bell-and Shaw, 1842, 1 5 Hume, ii. 379; Alison, ii. 
Broun, 49. 141, 488. 


3 Macd. 476. 


Scientific 
witnesses. 


Agent of 
accused. 


(2.) Mode of 
giving evi- 
dence. 

Oath or 
affirmation. 
Children 
under twelve. 


Dumb. 


Witness 
bound to 
answer relev- 
ant questions. 


Socius crim- 
ints. 


Reference to 
productions or 
notes, 
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any witness who has been present in Court, unless 
injustice will be done by admitting such witness.? 
Scientific witnesses may remain in Court during 
examination of other witnesses as to fact, but not 
as to scientific opinion, The agent of the accused 
is entitled to remain in the Court though he is cited 
as a witness. An agent can be compelled to dis- 
close only what he learned while professionally 
unconnected with the case.” 

(2.) Mode of Giving Evidence-—A witness, if 
over twelve, takes the oath after the judge,’ or, in 
If he 
refuses to do either, he may be imprisoned for con- 


lieu thereof, makes a solemn affirmation.* 
tempt. Children under twelve are admonished by 
the judge to speak the truth. Dumb witnesses 
may be sworn through an interpreter. 

A witness is bound to answer, without prevarica- 
He is 


not bound to say anything which will incriminate 


tion, all relevant and competent questions. 


himself, but he cannot refuse to confess whether he 
has been convicted or stands indicted for a crime. 
If he is socius criminis he must make a clean 
breast of his own conduct in regard to the crime. 
A witness is entitled to refresh his memory by 
reference to productions or to notes of his own. 


13 & 4 Vie. c. 59, § 8. 

2b Vier e225, 8) 5) 6) Vie, 
c. 20, § 2; Hume, ii. 350; Ali- 
son, ll. 468. 


® Hume, ii. 376; Alison, ii. 
431. 


4 28 Vic. c. 9. 
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These notes must be in his own writing, or, if in 
that of another person, the witness must assure him- 
self of their accuracy. A witness may also refer to 
a document received from the accused at the time 
o the offence and retained by the witness.} 

The witness is first examined in chief by the Examination- 
party on whose behalf he is called, or by the counsel ™ bef. 
or procurator of such party. Leading questions are 
allowed in cross-examination, but not in examination- Cross-exami- 
in-chief. After cross-examination the witness may 70? 
be re-examined by the person who conducted the Re-examina- 
examination-in-chief. Thereafter a juryman, or 
either party who wishes to put additional questions, 
may do so through the judge. 

The whole evidence must be taken in presence 
of the Court, the accused, and the jury.? Hence 
affidavits by persons alive at the date of the trial Affidavits. 
will not be received. These persons must appear 
and make personal deposition.* 

(3.) Nature of Hvidence.— The questions (3.) Nature of 
addressed to the witnesses must be relevant, but Bree 
considerable latitude is allowed, especially in cross- 
examination. 

The general rule is that witnesses must speak Witnesses 
to matters of fact and not: of opinion. But it is ™USt sPeak to 


. matters of 
competent to ask a witness who knows a person fact. 


1 Wilson, 1861, 4 Irv. 42. > Hume, ii, 406. 
2 Hume, ii.404; Alison, ii.548. 


Experts. 


Anterior or 
collateral 
facts. 

Res geste. 


Motive. 


Malice. 


Previous acts 
of criminality. 
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what is his opinion as to the person’s mental condi- 
tion.! 

Experts or skilled witnesses are examined on 
matters of opinion relating to the facts of the case. 
The questions put to scientific witnesses must relate 
to professional opinion; if they relate to inferences 
which can be deduced from the facts by the jury, 
the questions will be disallowed.* 

The evidence is not allowed to stray beyond the 
facts set forth in the indictment and the special 
defences. But those anterior or collateral facts 
which explain or modify the direct evidence may be 
proved.’ Facts which formed part of the ves geste, 
or which indicate a motive, may be proved without 
notice ;* and it is competent to prove, without 
notice, facts evidencing malice for a period of a fort- 
night anterior to the offence,® or for a short time 
subsequent to the offence. In other cases the 
prosecutor must give notice that he is to prove 
malice. If the accused avers want of malice as a 
defence, the prosecutor may prove malice without 
notice." 

The prosecutor may further prove, after notice, 
prior acts of criminality, or attempt thereat, which 


1 Dingwall, 1867, 5 Irv. 466. 5 Alison, ii. 630; Robertson 

2 Henderson, 1836,1 Swinton, and others, 1842, 1 Broun, 
316. 152. 

3 Macd. 488. 6 Stewart, 1855, 2 Irv. 166. 


4 Macd. 489. 7 Wright, 1835, 1 Swinton, 6. 
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may throw light on the connection of the accused 
with the crime charged. 

Evidence of Character—lIt is competent to the Evidence of 
accused to set up his character in special defence,! *@™8°t™ 
and, when he does so, but not otherwise, the prosecu- 
tor may attack it. If the accused gives notice, he 


may prove that an injured person is of a quarrel- Character of 
injured per- 


some nature,” or that a woman, alleged to have been 
son, 


ravished, is of loose habits? But, in the former 
case, it is incompetent to prove particular acts of 
violence,* and, in the latter, particular acts of 
unchastity.2 This evidence must relate to the 
period of time immediately preceding the alleged 
offence.° The accused may prove an act of immor- 
ality between the woman and himself within a short 
time prior to the offence charged.” 

The characters of witnesses cannot be attacked, Character of 
but witnesses may be subjected to cross-examina- “'™°* 
tion to test their credibility. It is quite competent, 
for example, to ask a witness if he has been con- 
victed of a crime, or if he stands indicted for a 
crime. A witness may be asked whether he has 


1 Hume, ii. 413; Alison, ii. 4 Shiells or Fletcher, 1846, 
629. Ark. aifite 

5 Blair, 1844, 2 Broun, 167; 
Reid and others, 1861, 4 Irv. 
124, 

6 Forsyth and others, 1866, 

3 Hume, ii. 413; Alison, ii. 5 Irv. 249. 
530, 630, 7 Blair, 1844, 2 Broun, 167. 


2 Blair, 1836, Bell’s Notes, 
294 ; Irving, 1838, 2 Swinton, 
109. 


Hearsay. 


(a.) State- 
ments by 
accused, 
Prior to the 
crime. 
Immediately 
after the 
crime, 
Statements 
made to 


fellow-prison- 


ers and 
officials. 


Statements 
overheard by 
eavesdrop- 
ping. 
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been concussed into giving evidence, or whether 
he has on any specified occasion told a different 
story. If this latter question is put, evidence 
may be led to show that the witness has, on the 
occasion specified, made a different statement to 
that emitted in the witness-box.! His statements 
made on precognition cannot, however, be thus 


challenged. 


Hearsay.—As a general rule, hearsay cannot be 
accepted as evidence.? There are, however, excep- 
tions to this rule. 

(a.) Statements by the Accused.—lIf the accused 
said anything prior to the crime, which tends to 
elucidate it, what he said may be proved. 

Further, his statements made immediately after 
the crime may be proved. Thus, it is competent 
to prove what he said to his fellow-prisoners or to 
officials. ° 


they were made in reply to queries by the appre- 


These statements may be proved though 


hending officer, but they will be excluded if they 
are the result of official inquisition,* or if the 
accused has been trapped into making a confession, 
Statements of the accused which are overheard by 
eavesdropping may be proved, unless the person 
who overheard has caused a fellow-prisoner to 


und) Vitemen 28.3: 
2 Hume, i. 406; Alison, ii. 510; 
Macd. 493. 


$ Hume, ii. 338; Alison, ii. 
535, 579. 
+ Hume, ii.335; Alison, ii. 580. 
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State- Statements to 
magistrates or 
procurators- 
These statements ought to have been fiscal. 


entrap the accused into a conversation.! 
ments to magistrates or procurators-fiscal cannot be 
received. 
embodied in the prisoner’s declaration.? 


teas competent to prove confessions or state- Statements to 
e Private 


ments made to private individuals, if these hav ie 
individuals. 


been volunteered by the accused. But, if the 
person to whom the statement was made was at 
the time acting in an official or quasi-official 
capacity, his evidence will not be received.® 

The statements of an accused person are evidence 
only against himself.* In conspiracy, however, the Conspiracy. 
statements of a conspirator, if of the ves gestw, are 
evidence against all the other conspirators. This 
does not embrace statements made after arrest, or 
by an accused person who is not on trial, or is not 
a witness in the case.° 

Statements made by the accused cannot be 
received as evidence in his favour,® except to prove 
that he has been consistent in his story.’ It is 
incompetent for one accused person to prove state- 
ments made after the offence by another accused. 

(b.) Statements by Third Parties.—If a state- (b.) State- 


ment is part of the res geste, and the person who ents by. 
third parties. 


1 Macd. 495. 5 Macd. 497. 


2 Hendry and Craighead, 
1857, 2 Irv. 618. 

3 Grant, 1862, 4 Irv. 183. 

4 Milroy and others, 1839, 
Bell’s Notes, 291. 


6 Hume, ii. 401. 

7 Forrest, 1837, 1 Swinton, 
404; Pye, 1838, 2 Swinton, 
187. 
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made the statement is called as a witness, or his 
absence accounted for, the statement which he 
made may be proved by hearsay! This rule is 
not absolute, and such hearsay evidence may be 
rejected, although it is impossible to adduce the 
absent person.” 

Statements by | Statements by children who saw the offence, and 


children and things said by bystanders, when forming part of the 


bystanders, 

res geste, may be proved. 
(c.) State- (c.) Statements of Injured Party.—Statements 
ments by 


made shortly after the injury by the injured party 


injured party. me F 
Injuries to may be proved.’ In the case of injuries to women, 


a, a latitude of a day or two is usually given.* 


(d.) Hearsay (d.) Hearsay admitted when the best evidence. 
ponnlteed —If a person who could have been a witness has 
when the best __ 

evidence. died, statements made by such person may be 


proved.® This may be done although the person 
deceased made a deposition relating to the case.° 
It is thought that statements made by a person 
who has become insane may be proved.’ 


(Il.) Proofby (II.) Proof by Productions. 
productions. Th euMee Wiel b A ThoMtnDer 
1. Things . mgs Which May Oe USEd WUhOUW eung 


which may be produced..Almanacs and scientific works may be 
used without 


ben 1 Hume, ii, 406; Alison, ii. 4 Grieve, 1833, Bell’s Notes, 
produced. 517. 288. 
ae and 2 M‘Connell, 1887,1 Wh. 412. ° Hume, ii, 407; Alison, ii, 
a 3 Hardie, 1831, Shaw, 237; 511. 


Moran and others, 1836, 1 6 Stewart, 1855, 2 Irv. 166. 
Swinton, 231. 7 Macd. 500. 
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referred to without having been produced.!' A wit- 
ness may use, to illustrate his evidence, an article 
in his possession.” 

2. Productions.—There must be notice, in the 2. Produc- 
majority of cases, if it is intended to put articles in 2°?* 

: Notice. 
evidence.’ 


A person, who cannot be a witness, may be pro- Production 


: be = . c - f 5 
duced, and notice is given by the insertion of his a as 


name in the list of witnesses. 


If it is impossible, or even highly inconvenient, Evidence as 
to produce articles, evidence may be led regarding % *t<les not 
‘e) © produced. 
them, though not produced.° 


The prosecutor must produce articles found on Articles found 
the accused, or in his possession, if he wishes to the 
accused. 

put them in evidence.® 


Articles produced must be sworn to, and their Articles pro- 
duced must be 
sworn to, 
nesses, Certain documents prove their own con- Documents 
which prove 
their own 
the records of British Courts, extracts from the contents. 


connection with the case must be proved by wit- 
tents.’ Such are judicial warrants, extracts from 


registers of births.§ 
If the accused pleads guilty, he may read certi- Certificates of 
ficates of character without proving that they are Ch7cte™ 


=e Rote 
genuine. The prosecutor, however, may impugn 


1 Goodwin, 1837, 1 Swinton, 5 Hume, ii. 393; Macd. 502. 
431. 6 Macd. 502. 

2 Hume, ii.394; Alison, ii. 613. 7 Hume, ii. 355; Alison, ii. 

3 Hume, ii. 388. 596. 


4 Hume, ii. 349. 817 & 18 Vic. c. 80, § 58. 


Medical 
reports. 


Declaration 
of accused. 
Must be 
produced. 


Declaration 
evidence 
against the 
person emitt- 
ing it. 


Civil action 
preceding a 
criminal trial. 


Deposition 
of person 
deceased. 
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their contents. If the case goes to trial, certificates 
of character cannot be used.! 

Medical reports are made on soul and conscience, 
read at the trial, and sworn to as true. 

Declaration of Accused.—The accused’s declara- 
tion must be produced, if it is to be used in evi- 
dence.? It shall be received in evidence without 
Where there are 


several declarations all must be produced. 


being sworn to by witnesses.? 


A declaration proves its contents, and is evidence 
It is the 
prosecutor’s prerogative to put a declaration in, or to 


against the person who has emitted it. 


keep it back; the accused cannot insist on its pro- 
duction. 

If a civil action relating to the matter of a crim- 
inal trial has preceded the latter, the accused’s 
statements in the civil suit may be produced at the 
criminal trial.* 

Deposition of Person Deceased.—lIf a person, who 
would have been a competent witness, has died after 
making a written deposition, this may be produced.® 


Declaration of But the declaration of a deceased co-accused may 


a deceased co- 


accused, 
Precognition 
of deceased 
person. 


not be produced.® It is incompetent to produce 
the precognition of a deceased person, unless it has 


been embodied in a formal declaration.” 


1 Stalker and Cuthbert, 1844, 
2 Broun, 79. 

2 Hume, ii. 325. 

3 50 & 51 Vic. c. 85, § 69. 

4 Hume, ii.326; Alison, ii. 557. 


> Hume, ii. 407; Alison, ii. 604. 

® Hume, ii. 410. 

” Kenny or Lynch, 1866, 5 
Irv. 300 3 Dilucea, 1874, 2 Coup. 


557. 
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The letters and private books of the accused may Letters and 
iY Bi 

be produced, with the exception of letters to his Private books 
j of accused. 

agent relating to the case.1 Further, letters from 

third parties found in the possession of the accused Letters, &., 

may be produced, These letters and books are mii 

: f accused are 

evidence against the accused, and he cannot demand evidence 

their production in his favour. But, if produced, against bil 

they are subject to the criticism of the accused. 

In conspiracy cases, it is competent to use docu- Conspiracy 

ments found in the possession of one accused “S* 


against all the conspirators.” 


(III.) Sufficiency of Evidence.—A conviction (II1.) Suftici- 


A as A ency of 
cannot follow on an extra-judicial confession alone.® cy 
evidence. 
There must be some additional corroborative evi- Extra-judicial 
confession. 


dence. 

At common law it is incompetent to convict on One witness 
ee 

the evidence of one witness.t On the other hand, ape 


the evidence of two socit criminis, uncorroborated, Socti criminis. 


will not convict.° In continuous crimes each act Continuous 
may be proved by one witness. Aggravations are ee 

y . 55 Ageravations. 
provable by one witness.° 


The Act of 1887 provides’ that when in the trial 


1 Hume, ii. 396; Alison, ii. 4 Hume, ii.383 ; Alison, ii. 551. 
611. 5 Campbell or Brown, 1855, 
2 Hume, ii, 396; Alison, ii. 2 Irv. 232. 
Gii2 6 Davidson, 1841, 2 Swinton, 


3 Hunter and others, 1838, 630. 
Bell’s Notes, 239. 7 50 & 51 Vic. c. 35, § 68. 
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Superfluous of any indictment the evidence led shall be suffici- 
particulars 28 ent to prove the identity of any person, corporation, 


to identity. 
or company, or of any place or of any thing, it shall 
not be a valid objection to the sufficiency of such 
evidence that any particulars set forth in regard 
thereto in the indictment have not been proved. 
Proof ofinci- If a point which is merely incidental to the case 


dental point. . fe 2 1 
ental poin requires to be proved, it is competent to examine 


witnesses in regard thereto, although their names 
are not in the lists of witnesses.1 The Court may 
allow the accused to call a witness whose name is 
not in the lists.? 
Notes of the Notes of the evidence must be taken by the 
evidence. judge? 
Plea of guilty The accused at any stage of the trial may with- 
after evidence 


led. 
Speeches and After the evidence has been led the prosecutor 


draw his plea of “not guilty” and plead guilty. 


chance. and the accused, or his counsel or agent, may 
address the jury. The judge then delivers his 
charge to the jury, who may return a verdict with- 
out leaving the box,* or may retire to consider their 
verdict. 


14. Verdict. 14. Verdict.—If the jury are not unanimous, it 


Verdict bya is competent to return a verdict by a majority, and 
majority. 


1 9 Geo. IV. c. 29, §7; Mac- 3 23 Geo. III. c, 45; 9 Geo. 
kenzie, 1869, 1 Coup. 244. TIN Gs PAGE 
2 Smith and Campbell, 1855, 4 54 Geo. IIT. c. 67. 


2 Irv. 1. 
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it is not necessary, as in civil causes, that the jury 
be enclosed for a certain time before they are 
entitled to return a verdict by a majority. They 
may do so at any time. The verdict of the jury is 
returned viva voce by the foreman or chancellor. 
It is entered in the record by the clerk of Court, 
who reads it over to the jury, after he has completed 
the entry. If the verdict requires amending, the Amendment 
Court asks the jury to do this before the verdict is % Vc 
recorded.1 After recording, the verdict cannot be 
altered or explained.” 

When the indictment contains only one charge, 
the jury, in convicting a panel, return a general General 
verdict of “Guilty,” and the clerk enters this on ‘°° 
record as “guilty as libelled.” The same verdict is 
sufficient where the lbel contains two or more 
charges stated cumulatively.’ 


If the jury return a finding as to specific facts, Verdict as 
to specific 


these facts must import guilt concerning the crime 
facts. 


charged, before a conviction can follow. And the 
facts found must be consistent with the charge 
libelled. But it is not essential that all the quali- 
ties attached to the charge should be enumerated Verdict need 


and affirmed in the verdict. Thus, if the charge is N° enumerate 
all the quali- 
ties contained 


in the charge. 


1 Hardie, 1831, Bell’s Notes, Bell’s Notes, 295; Hunter and 
296; Harvey, 1833, Bell’s Notes, others, 1838, 2 Swinton, 1. 
296 ; Waiters, 1836, 1 Swinton, 3 Hume, ii. 442, 454; Alison, 
273. ii, 644. 

2 Anderson or Darling, 1830, 4 Milne, 1874, 2 Coup. 562. 


Provisions of 
the Act of 
1887. 


Cumulative 
charges. 
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“culpable and reckless neglect of duty,” a verdict 
of “culpable neglect of duty” is sufficient to 
warrant sentence.! 

The rules of law which require that a verdict 
must exhaust the whole lbel, that it must be 
logically consistent with the charge, that it must be 
complete and unambiguous, have been to a certain 
extent modified by the provisions’ of the Act of 
USs7- 

As has already been pointed out,? it is now 
competent, under an indictment for robbery, or for 
theft, or for breach of trust and embezzlement, or 
for falsehood, fraud, and wilful imposition, to 
convict an accused person of reset. Under an 
indictment for robbery, or for breach of trust and 
embezzlement, or for falsehood, fraud, and wilful 
imposition, a person accused may be convicted of 
theft. Under an indictment for theft, a person 
accused may be convicted of breach of trust and 
embezzlement, or of falsehood, fraud, and wilful 
imposition, or may be convicted of theft, although 
the circumstances proved may in law amount to 
robbery. 

Where in an indictment two or more crimes are 
charged cumulatively, it shall be lawful to convict 
of any one or more of them. Any part of what is 
charged in an indictment, constituting in itself an 


1 Henderson and others, 1850, 2 Supra, pp. 110, 118, 116, 
J. Shaw, 394, 118. 
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indictable crime, shall be deemed separable to the 
effect of making it lawful to convict of such crime. 
Where any crime is charged as having been com- 
mitted with a particular intent, or with particular Intent or 
circumstances of aggravation, it shall be lawful to ®88"@vation. 
convict of the crime, without such intent or 
aggravation.! 

Under an indictment which charges a completed 
crime, the person accused may be lawfully convicted 
of an attempt to commit such crime. Under an Attempt to 
indictment charging an attempt, the person accused °™™* cme. 
may be convicted of such attempt, although the 
evidence be sufficient to prove the completion of 
the crime said to have been attempted. Under an 
indictment which charges a crime which imports Crime import- 
personal injury inflicted by the person accused, eu 
resulting in death or serious injury to the person, 
the person accused may be lawfully convicted of 
the assault or other injurious act, and may also be 
lawfully convicted of the aggravation that such 
assault or other injurious act was committed with 
intent to commit such crime.” 


Where any act set forth in an indictment as Statutory 
offences which 
are offences 
at common law, or where the facts proved under at common 


such an indictment do not amount to a contraven- *W- 
tion of the statute, but do amount to a crime at 


contrary to any Act of Parliament, is also criminal 


1 60 & 51 Vie. c. 35, § 60. 2 Ibid. § 61. 
rs) 


15. Sentence. 
Form of 
sentence, 


Sentence to 
be announced 
in open Court. 


Sentence of 
death. 


Verdict of not 
guilty or not 
proven. 


Verdict of 
guilty. 
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common law, it shall be lawful to convict of the 


common law crime. 


15. Sentence. — Form of Sentence. —In all 
cases, whether in the Sheriff-Court or in the High 
Court of Justiciary, the sentence to be pronounced 
shall be announced by the judge in open Court. 
All such sentences, except sentences of death, shall 
be entered in the record in the short form now in 
use in the Court of Justiciary, and it shall not be 
necessary to read the entry of the sentence from 
the record. The form and mode in which any 
sentence of death shall be entered in the record 
shall be such as the High Court of Justiciary may 
appoint by Act of Adjournal.? 

If the jury return a verdict of ‘not guilty” or 
“not proven,” the accused is assoilzied from the 
conclusions of the libel. He is entitled to be at 
once dismissed from the bar, unless there is ground 
for his detention upon another charge? If the 
verdict of acquittal proceeds on the ground of the 
accused’s insanity, the Court orders his detention 
during royal pleasure.* 

When the verdict is “guilty,” the prosecutor 
moves for sentence; and, if this is not done, sentence 
will not be pronounced.?® 


1 50 & 51 Vic. c. 35, § 62, 35 Vie. c. 55. 
2 Ibid. § 57. > Hume, ii. 470; Alison, ii. 
° Hume, ii. 464. 653; Smith, 1842, Bell’s Notes, 


420 & 21 Vic. c 71; 34 & 300. 
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Pleas in Bar of Judgment.—The accused must Pleas in bar 
be present when sentence is pronounced, as he is % dsment. 
entitled to be heard in bar of it.!. The only com- Competent 
petent pleas in bar of judgment are these :— ple 

(1.) That the verdict is insufficient. 

(2.) That sentence is beyond the powers of the 
Court. 

(3.) That the accused is unfit to undergo the 
sentence. Under this plea, it is competent for a 
pregnant female, convicted of a capital crime, to ask Pregnant 
for delay in pronouncing sentence of death. If her ™ 
plea is substantiated, sentence is postponed till 
delivery has taken place.” 


The sentence must be consistent with the libel, Sentence must 
be consistent 


and, if the crime is statutory, the penalty must be Baste 


such as the statute prescribes.’ If the sentence is 
one of imprisonment, a fixed period must be men- Sentence of 
tioned. And this period is held to commence on iapreoana 
the day on which sentence is pronounced. In the 
case of a capital sentence, the Court must fix a date Capital 
for the execution not less than fifteen days or more *°"*"°* 
than twenty-one days after judgment, if south of 
the Forth ; and not less than twenty days or more 
than twenty-seven days, if north of the Forth.* 

A sentence cannot be altered in substance, by 
any Court, after it has been pronounced.? 


1 Hume, ii. 470; Alison, ii. Gardner, 1865, 5 Irv. 13. 

653. 411 Geo. IV. and 1 Will, IV. 
2 Hume, ii. 471. C. 3%. 
3 Ferguson, 1862, 4 Irv. 196 ; 5 Hume, ii. 476. 
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PART VI. 


SUMMARY PROCEDURE, 


1. Complaint.—All summary prosecutions pro- 
ceed on complaint! under the Summary Procedure 
Acts? or under general or local Police Acts which 
prescribe modes of prosecution. The Act of 1887 
applies to summary prosecutions the provisions of 
that Act which deal with the terms descriptive of 
the accused, the offence, and other particulars per- 
taining to the charge; also, the enactments as to 
reset, breach of trust and embezzlement, falsehood, 
fraud, and wilful imposition, robbery, and _ theft. 
It also applies to summary prosecutions the sections 
which relate to previous convictions. But nothing 
contained in the Act of 1887 shall make it com- 
petent to try summarily a person accused of any 
crime, or attempt at crime, where trial on summary 
complaint for such crime was not competent by the 
law and practice existing at the time of the passing 
of the Act of 1887.° 


1 Macd. 529. & 45 Vic. c. 33. 
2 27 & 28 Vic. c. 538, and 44 350 & 51 Vic. ¢. 35, § 71. 
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The complaint must be regular, must set forth Complaint 
must be 


; : ; regular and 
substantial particulars thereof. But slight and set forth a 


a relevant charge, and must correctly state the 


unimportant inaccuracies will not invalidate the velevant 
bias ie 4. charge. 
complaint.1 And it is competent to amend com- jmendment 


plaints under the Summary Procedure Acts, pro- of complaint. 
vided the character of the offence is not changed 
by such amendment.” 


2. Procedure. — On a complaint being laid 2. Procedure. 
before the Court, it shall be lawful for the Court 


to grant warrant to cite the respondent to appear Warrant of 
citation of 
respondent. 
The warrant may be to apprehend and detain the mducie. 

Warrant to 
: apprehend 
for both parties and a search-warrant may be accused. 

Warrant to 


: . : : E . cite witnesses 
sion.® It is not essential that the complaint or lst ang havers. 


on inducie of not less than forty-eight hours. 
accused. A warrant to cite witnesses and havers 
annexed to the warrant of citation or of apprehen- 


of witnesses be served upon the accused, unless this 
is required by any statute.‘ 
Oath of Witness.—If a statute requires that a Oath of 


summons or warrant follow on an oath emitted by W™** 
a credible witness, the want of such oath will 
invalidate subsequent proceedings.° 
Respondent failing to appear.—If the respond- Respondent 
the failing to 
appear. 


f - Warrant to 
1 Macd. 530. + Bisset, 1855, 2 Irv. 68. apprehend, or 


D(C Z8) ViCniCa DOs SOs 5 Trainer, 1863, 4 Irv. 264; adjournment. 
2 bid. § 6. Logan, 1863, 4 Irv. 453. 


ent fails to appear after having been cited, 


Execution of 
warrants, &c. 
Within Scot- 
land. 


Beyond Scot- 
land. 


Summary 
Jurisdiction 
(Process) Act, 
1881. 


“ Process.” 
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Court may issue warrant for his apprehension, or 
adjourn the hearing to a future diet, and intimate 
this adjournment to the respondent. And, in cases 
where the complaint concludes for a pecuniary 
penalty only in the first instance, or where the Act 
of Parliament founded on authorises procedure 
without the presence of the respondent, the Court 
may, without adjourning, proceed to hear and 
dispose of the complaint in the absence of the 
respondent. 

Execution of Warrants, &c.—Warrants may be 
executed within Scotland by any constable or other 
officer of the law, or by an officer of the Court or 
magistrate granting the same.” 

As to execution beyond Scotland, the Summary 
Jurisdiction (Process) Act, 1881,° provides: 

Sec. 4.-Any process under the Summary Juris- 


diction Acts may, if issued by a Court of Summary 
Jurisdiction in England, and endorsed by a Court of 
Summary Jurisdiction in Scotland, or vice versa, be 
served and executed within the jurisdiction of the 
endorsing Court, in hke manner as it may be served 
and executed within the jurisdiction of the issuing 
Court, and that by an officer either of the issuing or 
of the endorsing Court. 

Sec. 8.—The expression “ process” includes any 
summons or warrant of citation to appear either to 


1521 (8G 28 VIC, C0 d5)9) Ue 344 & 45 Vic. c. 24. 
* Ibid. § 8. 
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answer any information or complaint, or as a 
witness ; also any warrant of commitment, of impri- 
sonment, of distress, of poinding and sale, extract 
decree, or minute, or order of a Court of Summary 
Jurisdiction, or copy of such minute or order. 

Adjournment of Diet—If the respondent is Adjournment 
brought before the Court under a warrant of * tet 
apprehension, he is entitled to require a copy of 
the complaint, and also to require that the hearing 
be adjourned for a period of not less than forty- 
eight hours. If, however, a copy of the complaint 
has been delivered to the respondent personally 
forty-eight hours before the hearing, he is not 
entitled to demand an adjourment.! 

Hearing.—When the respondent is present at Hearing. 
the hearing, the substance of the complaint shall be 
read to him and he shall be called upon to plead in 
common form. He may then state objections to the Objections to 


competency or relevancy of the complaint or pro- te complaint 


; i or proceed- 
ceedings. If he pleads guilty, the plea shall be ings. 
signed by the respondent, or by a judge or the clerk bee 


of Court if the respondent cannot write. If the plea plea of not 
is not guilty, then evidence shall be led by the pro- s¥lty- 
secutor or complainer, and by the respondent if he 

sees fit to do so, and thereafter the Court shall pro- 

nounce judgment.? The ordinary rules of evidence 

apply in summary prosecutions as in trial under 
indictment. 


DEO 2 8) VIC) CalOS,) Sells 2 lid, $14. 


Respondent 
cannot be 
convicted 
unless upon 
evidence. 


Form of 
record. 


Statutory 
right of 
appeal. 


Police Courts. 


Forms of the 
Summary Pro- 
cedure Acts 
may be used. 
Lawful sen- 


tence in Police 
Courts. 
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Even where the respondent fails to appear he 
shall be convicted only after the complaint has been 
established by competent evidence, unless the 
special act authorises conviction in default of 
appearance. 

Form of Record.—The record shall set forth the 
respondent’s plea, the names of the witnesses, if any, 
examined on oath or affirmation, with a note of any 
documentary evidence put in, but it need not con- 
tain a note of the oral evidence adduced.! But if 
by statute a right of appeal is given, either party 
may move the Court to keep a record of the evi- 
dence.2 Unless this motion is made, the judge’s 
notes cannot be referred to, when the case is 
appealed.® 

Police Courts.—Where special jurisdiction to try 
cases summarily is conferred on police magistrates, 
the forms of the Summary Procedure Acts may be 
used,* and, where no declaration is expressed or 
implied of the powers of a judge of police in relation 
to the punishment of offences, the lawful sentence 
shall be one which ordains the person convicted to 
pay a penalty not exceeding five pounds, or, in the 
discretion of the judge, to be imprisoned for any 
period not exceeding sixty days from the date of 
imprisonment, and also to adjudge him to find cau- 


Hi) £4 Oe), NG Gs Lata, SS) AGG, 3 Johnston, 1868, 1 Coup. 41. 
2 Halliday, 1867, 5 Irv. 382. 4 27 & 28 Vice. c. 58, § 26. 
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tion to keep the peace for six months under a 
further penalty of ten pounds, and in default of 
such caution being found, to be imprisoned for a 
further period not exceeding thirty days.? 

Power to mitigate Penalties,_—Under the Sum- Power to 
mary Jurisdiction (Scotland) Act, 1881,? judges in ee 
cases under the Summary Procedure Acts have 
power to mitigate penalties by substituting a fine 
for a period of imprisonment prescribed by an Act 
of Parliament, or by reducing the period of imprison- 
ment prescribed by such Act. 


The rules as to tholing an Tholing an 


Tholing an Assize. 
assize. 


assize which apply to trial under indictment, are 


equally applicable to summary prosecutions. 
Oppression.—Any proceeding in a summary Oppression. 

matter which is oppressive will be set aside by the 

Supreme Courts. Thus, if a person is cited as a 

witness and then tried and convicted,’ or, if a per- 

son is cited on one charge and convicted on another,* 

the convictions will be set aside. And, if delay to 

prepare a defence is asked and refused, subsequent 

proceedings will be set aside as oppressive.® 
Conviction.—The conviction must be regular, Conviction. 

and signed by the judge who presided at the proof. 


Important erasures will nullify a conviction, but Erasures. 


1 27 & 28 Vie. c. 53, § 29. 4 Mackenzie, 1859, 3 Irv. 
2 44 & 45 Vic. c. 33, § 6. 459. 
3 Ritchie, 1848, J. Shaw, > O’Brien and others, 1857, 


142. 2 Irv. 608. 
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not mere interlineations or additions. The convic- 
tion ought to be signed in Court in presence of 
the parties. The offence must be specified in the 
conviction, if this is enjoined by statute.! 


1 Macd. 535-537. 
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PART VII: Part VII. 


PROCEDURE AFTER TRIAL. PROCEDURE 


AFTER TRIAL. 
1. Respite—It is within the power of the 1. Respite. 


Court of Justiciary to order a respite, where the Granted by 
the Court of 

Phere 

; : i Justiciary. 

sovereign may also order a respite, either for a Granted by 

the Sovereign. 


circumstances call for such an_ order. 


fixed period, or during the Royal pleasure, and this 
respite is carried out under the orders of the Court 
of Justiciary.? 


2. Pardon.—When a person is condemned by 2. Pardon. 
the High Court of Justiciary, or when he fails in 
getting an adverse judgment of an inferior Court 
reversed by the Supreme Court, his sole remaining 
remedies consist in an appeal to the Royal mercy, 
or in obtaining relief from Parliament from his 


sentence. A pardon is usually conditional, and, Pardon is 
usually 


when applied to capital cases, usually substitutes (Ooi a. 


for the death penalty the sentence of penal servi- 
tude for life. The Court of Justiciary make the 


1Hume, ii. 473 ; Alison, ii. ° Hume, ii. 495, 5043; Alison, 
657 ; Macd. 538. WE Oil 
2 Hume, ii.501; Alison, ii. 679. 


3. Review. 
Four modes 
of review. 


(1.) Advoca- 
tion. 


When used 


now. 


Common law 
mode of 
review. 

(2.) Suspen- 
sion or 
Suspension 
and Libera- 
tion, 
Common law 
mode of 
review. 


Warrant or 
conviction 
must actually 
exist. 
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necessary orders for the carrying out of a pardon, 
when it has been received from the Secretary of 
State. 


3. Review.—There are four modes of reviewing 
the proceedings in inferior Courts :—(1.) Advoca- 
tion ; (2.) Suspension, or Suspension and Libera- 
tion; (3.) Appeal to Circuit Court; (4.) Appeal 
by case stated. 

(1.) Advocation.—Formerly this method of 
review had reference to decisions pronounced in 
By 
present practice advocation is confined to review of 


the initial or preliminary stages of a case. 


a sentence which assoilzies the respondent or 
dismisses the case. ‘The prosecutor, in advocating, 
desiderates the settlement by the High Court of a 
point of law, and does not seek a conviction in the 
case. Advocation is a common law mode of 
review. 

(2.) Suspension, or Suspension and Liberation. 
—The latter mode is applicable to the case of a 
convicted person who is in prison. Suspension is a 
common law mode of review, and is employed 
where it is desired to set aside an illegal warrant 
or conviction of an inferior Court.! If the warrant 
or judgment is merely threatened, suspension is 
conviction must 


incompetent. The warrant or 


actually exist, but it matters not that the sentence 


1 Macd. 540. 
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has been carried out. In such a case the accused 
brings the suspension to clear his character. 


Suspension is incompetent against the charge of a When suspen- 
sion incom- 


judge to a jury, or against the verdict of a jury on potent 


its merits. But suspension may be brought after 
a trial by Sheriff and jury on the grounds that the 
libel was irrelevant, that competent evidence was 
rejected or incompetent evidence received, or that 
there were irregularities in regard to the procedure 
or the verdict. In advocations and suspensions the Procedure in 


procedure commences with the presenting of a bill BOC Oe 


and suspen- 


to the High Court. <A single judge may pass the sions. 
bill,t but the ordinary quorum of three judges is 
necessary to dispose finally of the advocation or 
suspension.” In the case of suspension and libera- 

tion, interim liberation may be ordered at once, Interim 
caution being usually required. When the com- P>sticn. 
plainer is thus liberated, he must be present during 

the hearing of the suspension. In considering the 
question of expenses, the Court, as in civil cases, Expenses. 
looks to the measure of success, but, as a rule, the 
expenses are modified to a certain sum. 


(3.) Appeal to Circuit Court.— This is a (3.) Appeal to 
Cireuit Court. 


: Res Wenn Statutory 
provisions of the Heritable Jurisdiction Act, 1747.° mode of 


statutory mode of appeal, and is authorised by the 


Since the fourth mode of appeal came into vogue, 2PP¢*: 


1 Hume, ii. 512, 514; Alison, 2 Ihd. 
li, 27. 3 20 Geo. II. c. 43. 
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appeal to the Circuit Court has been falling into 
Intimation in desuetude. The party appealing may intimate his 
open Court. intention to appeal in open Court when judgment 
Reasons of is given. He must also lodge reasons of appeal 
appeal. with the clerk of the inferior Court, and serve a 
copy of these on the opposite party, or his agent, 
within ten days of the judgment, and at least 
Bond of fifteen days before the Circuit Court. A bond of 
a, caution must be lodged with the appeal, otherwise 
it is invalid. 
(4.) Appealby (4.) Appeal by Oase Stated.—This mode of 
Piers appeal is statutory, and is provided by the Sum- 
mode of mary Prosecutions Appeals Act, 1875.2 Under 
prea) the provisions of this Act a party, if dissatisfied 


with an inferior judge’s determination as erroneous 
in point of law, may appeal thereagainst, notwith- 
standing any provision contained in the Act under 
which such cause shall have been brought excluding 
appeal or review. The appellant, or his agent, must 


Application apply within three days after such determination to 
within three 
days to infer- 
ior judge to forth the facts and the grounds of such determina- 
state and sign 
a case. 


the inferior judge to state and sign a case, setting 


tion, for the opinion thereon of a superior Court 
of law. When such application has been made, the 
foilowing provisions shall have effect :— 

1, The appellant must within the three days :— 


Lodging bond (@.) Lodge in the hands of the clerk of Court a 
of caution and 


, bond of caution, or consign with him a sum to cover 
paying dues. 


1 Keane, 1866, 5 Irv. 248. 238 & 39 Vic. c. 62. 
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the costs of the appeal; (b.) Pay the clerk of Court 
his fees for preparing the case, as these are set 
forth in Schedule D of the Act.? 

2. The clerk of Court, within five days after Clerk of Court 
caution or consignation, shall prepare the case. oe acs 

3. Should the parties, or their agents, fail to Terms of the 
agree as to the terms of the case, the inferior judge “"~ 
shall settle the same. 

4. The case shall be in form of Schedule A of Form of the 
the Act,? and shall bear to be stated by the inferior “** 
judge, and shall be signed by him. 

5. The appellant, within three days after Notice of 
receiving the case, shall give notice of appeal in *PP¢!. 
writing, together with a copy of the case to the 
respondent, and, within the same time, transmit 
the case to a clerk of the Superior Court along 
with certificate that intimation has been made to 
respondent. 

6. The clerk of the Superior Court shall then 
Jay the case before a judge of the Superior Court, 
who, if appellant is in custody, may grant interim Interim 
liberation, and may also grant sist of execution cana 
upon or without caution, or make any other appro- execution. 
priate interim order. 

7. The clerk of Court shall then require the Transmission 
process and notes of the evidence, if any, to be Ga protese: 
transmitted to him. 

8. Any question of law, arising upon the facts 


1 Appendix ITI. 2 Thid. 


Decision of 
question of 
law. 


Powers of 
Superior 
Court. 


Orders of 
Superior 
Court final. 
Costs of 
appeal. 


Refusal to 
state a case. 


Certificate of 
refusal. 


When public 
prosecutor is 
applicant. 
Procedure 
when inferior 
judge refuses 


to state a case. 
Note to Super- 


ior Court. 
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stated in the case, shall then be decided by the 
Superior Court, upon the case, without any note 
of appeal or written pleadings being required. 

9. The Superior Court shall have power to 
affirm, reverse, or amend the determination in 
respect of which the case has been stated, or remit 
the matter to the inferior judge with the opinion 
of the Court thereon ; or to make any other order ; 
or to cause the case to be sent back to the inferior 
judge to be amended, and thereafter to deliver 
judgment on the case as amended. 

10. All orders of the Superior Court in determin- 
ing a case under this Act shall be final and conclusive. 

11. No inferior judge stating and signing a case 
shall be liable in costs of an appeal.! 

Refusal to State a Case.—An inferior judge may 
refuse to state and sign a case, should he consider 
the application frivolous. He must forthwith give 
to the applicant a certificate of such refusal, should 
this be asked for. The inferior judge cannot refuse 
to state a case when the public prosecutor is the 
applicant, and, in this case, no caution is required,” 
Within three days of the judge’s refusal to state 
and sign a case, the appellant may apply by 
written note to the Superior Court for an order on 
the judge and the other party to show cause why a 
case should not be stated. This note shall be in 


138 & 39 Vic. c. 62, § 3, 2 [bid. § 4. 
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form of Schedule C of the Act,! and shall be 
accompanied by a certificate of refusal of the inferior 
judge to state and sign a case, and by a statement 
of the nature of the cause and the facts therein, 
and of the appellant’s reasons in support of his 
application, 

Any judge of Superior Court before whom such Intimation 
written note is laid may order intimation thereof °°? 
to be made to the inferior judge and the other party. 
Thereafter, he may dispose of the note in a sum- 
mary way, and order the inferior judge to state and 
sign a case, which may be in the form of Schedule B 
of the Act,? or do otherwise as he shall think just, 
and his judgment shall be final.* 


Note of Objections to Evidence.—In order to Note of 
objections to 


found Jl, any par a may requir 
an appeal, any party to a cause may require aden 


the Sheriff, or Sheriff-substitute where the cause 
depends before him, or the clerk of Court where 
the cause depends before any other inferior judge, 
to take and preserve a note of any objections to 
the admissibility of evidence sustained or repelled 
by such Sheriff, Sheriff-substitute, or other inferior 
judge. Any such note made by a clerk of Court Authentica- 
shall be authenticated as correct by the inferior 0" of note 


: by Clerk of 
judge.* Court. 
Superior Court.—The Superior Court, to which Superior 
Court. 
1 Appendix III. 338 & 39 Vic. c. 62, § 5. 
2 Tbid. 4 Tbid. § 6. 


ah 


High Court 
of Justiziary. 


Court of 
Session. 


Objections not 


stated in infer- 
ior Court. 


Objections as 
to matters of 
procedure. 
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a case stated and signed by an inferior judge shall 
be sent for opinion, shall be the High Court of 
Justiciary at Edinburgh when the jurisdiction in 
the cause is of a crimival nature according to the 
provisions contained in the twenty-eighth section 
of the Summary Procedure Act, 1864,! and either 
division of the Court of Session when the juris- 
diction in the cause is of a civil nature according 
to the said provisions.” 

If a person appeals under the Act of 1875, he 
shall be held to have given up his right to appeal 
in any other mode.® 

Objections not stated in the Inferior Court.—An 
appeal is incompetent which is founded on an 
objection which ought properly to have been stated 
in the inferior Court. All objections as to matters 
of procedure are of this nature. Such are questions 
as to the reception and rejection of evidence, as to 
citation, designation of the accused, and the like. 
These objections require to have been recorded, as 
well as stated in the inferior Court, before an 
appeal can be based upon them.* 


197 & 28 Vie. c. 53. 3 38 & 39 Vic, c. 62, § 9. 
2 Supra, p. 10. + Macd, 544. 
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APPENDIX, 


I.—SCHEDULES APPENDED TO THE CRIMINAL 
PROCEDURE (SCOTLAND) ACT, 1887 (50 & 
BL V0.6. 35). 


ScHEDULE B. Section 23. 


Warrant for Citation of Persons accused, Witnesses, 
and Jurors. 


Whereas the High Court of Justiciary (or the Sheriff 
of Perthshire), is to hold a sitting for the trial of persons 
accused on indictment at Aberdeen (or at Dunblane), on 
the 5th of October, 1887, with continuation of days, war- 
rant is hereby granted to all officers competent to cite all 
persons accused to the diet of compearance in the Sheriff- 
Court days before the said sitting, and to the said 
sitting, and to cite to the said sitting witnesses both for 
the prosecutor and persons accused, and to cite jurors. 


ScHEDULE C. Section 23, 
Execution of Citation. 


I, John Parker, on the 10th of April, 1887, duly served 
on William Ellis, prisoner in the prison of Maxwelltown, 
the indictment against him, with a notice of compearance 
thereto attached, for the first diet in the Sheriff-Court at 


Section 23. 


Section 28, 


Section 25, 
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Dumfries, on the of April, 1887, and for the second 
in the Sheriff-Court at Kirkcudbright, on the of 
April, 1887. 
JOHN PARKER, 
Governor of the Prison of Maxwelltown. 


Joseph Barker, witness. 


ScHEDULE D. 


Citation to the following persons :— 


to attend the sitting of the High Court of Justiciary at 
Perth, on the 25th March, 1887, as witnesses in the case 
against G H was duly made by me by delivering to or 
for each of them a notice of citation. 


PETER JOHNSTONE, 
Police-Constable of Perthshire. 


Scuepute EF. 
Citation to— 

AB 

CD 

EF 
to attend the sitting of the High Court of Justiciary at 
Perth, on 25th March, 1887, as jurors, was duly made by 
me by forwarding to each of them, through the Post- 
Office by registered letter, a notice of citation. 


Joun THomas, 
Sheriff-Clerk of Perthshire. 
ScHEDULE F. 


A B, take notice that you will have to compear before 
the Sheriff of Dumfries-shire, within the Sheriff-Court at 
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Dumfries, upon the of 5 lets — al 
o'clock for the first diet, and also before the Sheriff of 
Wigtownshire, in the Sheriff-Court at Wigtown, on the 
day of , 188 , at o'clock, for 
the second diet, to answer to the indictment against you, 
to which this notice is attached. 
Served on the day of , Las, =. Jby me; 


Joun Harvey, 
Sheriff-Officer. 
Peter Malony, witness. 


SCHEDULE G. Section 25. 


A B, take notice that you will have to compear before 
the Sheriff of , within the Sheriff-Court House 
at , upon the day of y LSS. 5 
at o’clock, for the first diet, and also before the 
High Court of Justiciary, within the Court 
House at , on the day of wy Reka 
at o’clock, for the second diet, to answer to the 
indictment against you, to which this notice is attached. 

Served on the day of miss: ¥, bY me. 


James Bairp, 
Chief Warder of the Prison of Edinburgh. 


James Haldane, witness. 


SoHEDULE H. Section 28. 


The Sheriff, in respect of the above modified plea of 
guilty (or in respect the circumstances make it desirable 
that the sentence to be pronounced should be determined 
by the Sheriff of ), adjourns the case to the 


second diet of compearance. 
Parrick Brair. 


Section 29. 


Section 29, 


Section 31. 


Section 31. 
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SCHEDULE I. 


At Edinburgh, the 5th March, 1888, the said A B 
having been called on to plead to the foregoing indict- 
ment, pleaded guilty (or pleaded not guilty, or pleaded 
guilty of attempt to commit the crime charged, and guoad 
ultra not guilty, or pleaded not guilty, and further pleaded 
specially that at the time the crime charged is said to 
have been committed he was of unsound mind or insane, 
or otherwise as the case may be). 


James A. CRICHTON. 


SCHEDULE K. 


At Dumfries, the 14th day of Apyril, 1888, the said 
A B stated objections to (here state generally the nature 
of the objections), which are hereby reserved for the con- 
sideration of the Court at the second diet. 


Davip Borie Horr. 


ScHEDULE L. 

A B, take notice that the Crown Agent has received 
intimation that you intend to plead guilty to the charge on 
which you have been committed for trial, and that you 
will have to compear before the Sheriff of Lanarkshire, 
within the Court House at Glasgow, upon the 

of , 188 __, to answer to the indictment 
to which this notice is attached. 
James Scort, 
Warder, Prison of Glasgow. 


ScHEDULE M. 


The Sheriff remits the said A B to the High Court of 
Justiciary for sentence on the foregoing plea of guilty. 


Rosert Berry. 
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ScuEpuLe N. Section 42. 
A B, take notice that you will have to compear before 
the , within the Court House at 
, to answer to the indictment which has 
already been served upon you, on the day of 
, ab o'clock. 
Served on the day of , 188 , by me. 
James LEISHMAN, 
Harry Spiers, witness. Macer. 
ScHEDULE O. Section 50. 


A B, take notice that the High Court of Justiciary 
has postponed the second diet on the indictment served 
on you, and that you will have to compear before the said 


Court, within the Court House at 5 
on the day of 5 Et o’clock, and the 
list of jurors for such postponed diet is in the office of the 
Sheriff-Clerk of , at ‘ 

Served on the day of , Les, %, by me: 

Apotpuus M. Ross, 
George Purves, witness. Macer. 
SOHEDULE P. Section 54. 


The charge against the prisoner is that, on 20th 
March, 1888, in a shop in George Street, Edinburgh, 
occupied by John Cruikshank, draper, he stole a shawl 
and a boa (using the words of the indictment, and subste- 
tuting the third person for the second). 


Sunday. 
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IlL.—FORMS OF INDICTMENT. 
1. Forms IN Use PRIOR To 1887. 


(1.) Common Law Offence. 


A B or ©, now or lately prisoner in the prison of 
Glasgow, you are Indicted aud Accused, at the instance 
of the Right Honourable Epwarp StTRATHEARN GORDON, 
Her Majesty’s Advocate for Her Majesty’s interest: THat 
ALBEIT by the laws of this and of every other well- 
governed realm Tuert is a crime of an heinous nature, and 
severely punishable: YET TRUE IT IS AND OF VERITY, that 
you the said A B or C are guilty of the said crime, actor, 
or art and part: In so FAR as, on the 

4th day of January, 1874, 
or on one or other of the days of that month, or of 
December immediately preceding, in or near the house or 
premises situated in Hyde Park Place, off Springburn 
Road, in or near Glasgow, then and now or lately 
occupied by G M, labourer, residing there, you the said 
A B or C did, wickedly and feloniously, steal and 
theftuously away take 
Two Banker’s Notes for One Pound sterling each, 
the property or in the lawful possession of J L, grocer 
and spirit-dealer, Springburn Road, Glasgow, and now or 
lately residing with the said G M: And you the said 
A B or C having been apprehended and taken before 
William Gillespie Dickson, Esquire, Advocate, then 
Sheriff-substitute, now Sheriff of Lanarkshire, did, in his 
presence at Glasgow, on the 
5th day of January, 1874, 

emit a declaration, which was subscribed by him in your 
presence, you having declared that you could not write : 
Which declaration being to be used in evidence against 
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you the said A B or C at your trial, will, for that 
purpose, be in due time lodged in the hands of the Clerk 
of the Circuit Court of Justiciary before which you are 
to be tried, that you may have an opportunity of seeing 
the same: ALL warcu, or part thereof, being found 
proven by the verdict of an Assize, or admitted by the 
judicial confession of you the said A B or C, before the 
Lord Justice-General, Lord Justice-Clerk, and Lords 
Commissioners of Justiciary, in a Cireuit Court of 
Justiciary to be holden by them, or by any one or more 
of their number, within the burgh of Glasgow, in the 
month of April, in this present year of 1874, you the 
said A B or C oveur to be punished with the pains of 
law, to deter others from committing the lke crimes in 


all time coming. 
Rosert Lys, A.D. 


List of Witnesses. 
List of Jurymen. 


(2.) Statutory Offence. 


AB, now or lately prisoner in the prison of Glasgow, 
you are indicted and accused, at the instance of the Right 
Honourable Epwarp StratHeEarN Gorpon, Her Majesty’s 
Advocate for Her Majesty’s interest : THaT ALBEIT by an 
Act passed in the tenth year of the reign of His late 
Majesty George the Fourth, chapter thirty-eight, intituled 
“An Act for the more effectual punishment of attempts 
to murder in certain cases in Scotland,” it is enacted by 
section second, ‘‘that from and after the passing of this 
Act, if any person shall, within Scotland, wilfully, malici- 
ously, and unlawfully shoot at any of His Majesty’s 
subjects, or shall wilfully, maliciously, and unlawfully 
present, point, or level any kind of loaded fire-arms at any 
of His Majesty’s subjects, and attempt, by drawing a 
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trigger, or in other manner, to discharge the same at or 
against his or their person or persons; or shall wilfully, 
maliciously, and unlawfully stab or cut any of His 
Majesty’s subjects, with intent in so doing, or by means 
thereof, to murder or to maim, disfigure, or disable such 
His Majesty’s subject or subjects, or with intent to do 
some other grievous bodily harm to such His Majesty’s 
subject or subjects; or shall wilfully, maliciously, and 
unlawfully administer to, or cause to be administered to 
or taken by, any of His Majesty’s subjects, any deadly 
poison or other noxious and destructive substance or 
thing, with intent thereby or by means thereof to murder 
or disable such His Majesty’s subject or subjects, or with 
intent to do some other grievous bodily harm to such His 
Majesty’s subject or subjects; or shall wilfully, malici- 
ously, and unlawfully attempt to suffocate or to strangle 
or to drown any of His Majesty’s subject or subjects, with 
the intent thereby, or by means thereof, to murder or dis- 
able such His Majesty’s subject or subjects, or with intent 
to do some other grievous bodily harm to such His 
Majesty’s subject or subjects, such person so offending, 
and being lawfully found guilty, actor, or art and part, of 
any one or more of the several offences hereinbefore 
enumerated, shall be held guilty of a capital crime, and 
shall receive sentence of death accordingly :” AND ALBEIT 
by the laws of this and of every other well-governed 
realm AssauLt, especially when committed wira Firs- 
ARMs, and to the effusion of blood, the serious injury of 
the person, and the danger of life, is a crime of an hein- 
ous nature, and severely punishable: YET TRUE IT IS AND 
oF VERITY, that you the said A B are guilty of the capital 
crime or offence set forth in the above-recited section of 
the statute above libelled, of wilfully, maliciously, and 
unlawfully shooting at one of Her Majesty’s subjects, and 
of the said crime of assault at common law, aggravated as 
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aforesaid, or of one or other of them, actor, or art and 
part: In so rar as, on the 
31st day of December, 1873, or 
lst day of January, 1874, 

or on one or other of the days of one or other of the said 
months, in or near a court or area situated at or near 
No. 117 Dumbarton Road, Partick, near Glasgow, or in or 
near a water-closet or privy in said court or area, you the 
said A B did wickedly and feloniously attack and 
assault C D, senior, feuar, now or lately residing in or 
near Dumbarton Road aforesaid, one of Her Majesty’s 
subjects, and did, with a loaded revolver, or some other 
weapon to the prosecutor unknown, wilfully, maliciously, 
and unlawfully shoot the said C D, senior, in or near the 
left breast, or other part of his person; and the said 
C JD, senior, was thereby wounded to the effusion of his 
blood, the serious injury of his person, and the danger of 
his life: And you the said A B, having been apprehended 
and taken before Alexander Erskine Murray, Esquire, 
Advocate, Sheriff-substitute of Lanarkshire, did, in his 
presence at Glasgow, on the 


6th day of January, 1874, 


- emit and subscribe a declaration: Which declaration ; as 
also a revolver, a shirt, and a semmet; as also two 
medical reports, each dated “ Partick, 9th January, 1874,” 
and subscribed ‘James Paterson, M.D.,” or similarly 
dated and subscribed ; as also two medical reports, dated 
respectively “ Partick, 11th March, 1874,” and “ Partick, 
21st March, 1874,” and subscribed “James Paterson, 
M.D., M.R.C.S., England,” or similarly dated and 
subscribed; as also an extract or certified copy of a 
conviction of the crime of assault, obtained against you 
the said A B before the Police Court of the burgh of 


Partick, on the 


Wednesday 
or Thursday, 
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21st September, 1871, 


being to be used in evidence against you the said A B at 
your trial, will, for that purpose, be in due time lodged 
in the hands of the Clerk of the Circuit Court of 
Justiciary before which you are to be tried (dc., as im 
previous example). 


List of Witnesses. 
List of Jurymen. 


2. Forms IN Use AFTER 1887. 
(1.) Common Law Offence. 


A, prisoner in the prison of Glasgow, you are Indicted 
at the instance of the Right Honourable James Patrick 
BanneRMAN Ropertson, Her Majesty’s Advocate, and 
the charge against you is, that on 4th January, 1890, in 
a house in Hyde Park Place, off Springburn Road, 
Glasgow, occupied by G M, labourer, you did steal two 
pounds of money. 

James Wauuace, A.D. 


(2.) Statutory Offence. 


A B, prisoner in the prison of Glasgow, you are 
Indicted at the instance of the Right Honourable Jamus 
Patrick BannermMAaN Rogpertson, Her Majesty’s Advo- 
cate, and the charge against you is, that on 31st December, 
1889, or Ist January, 1890, in a court at 117 Dumbarton 
Road, Partick, Glasgow, or in a water-closet there, you 
did discharge one chamber of a revolver loaded with 
powder and a bullet at C D, senior, feuar, Dumbarton 
Road aforesaid, and the said bullet struck him, and 
wounded him in the left breast, and this you did contrary 
to the Act 10 George IV. chapter 38, section 2; and you 
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have been previously convicted of crime inferring 
personal violence. 


List of Productions. 
List of Witnesses. 


(Signed as before.) 


III.—FORMS USED IN REVIEW. 
1. Brut or Apvocation. 
Bull of Advocation of Judgment dismissing a Complaint. 


Unto tHe RicHt HonovurasBLeE THE Lorp JUSTICE- 
GENERAL, LorD JUSTICE-CLERK, AND Lorps Com- 
MISSIONERS OF JUSTICIARY, 


Humbly means and shews your Servitor,— 
A B [designing him], Complainer ; 
AGAINST 
C D [designing him], Respondent. 


Tuat the complainer is under the necessity of complain- 
ing to your Lordships of a pretended interlocutor or 


judgment pronounced at on the day 
of by 

two of Her Majesty’s Justices of the Peace 
for the county of [or by the Sheriff- 


substitute of the County, or other imferior Judge or 
Judges, naming him or them), upon a petition or complaint 
at the instance of the complainer [if at the instance of a 
private party add, with concurrence of E F, Pro- 
curator-Fiscal of Court], as therein set forth, charging 
the respondent with a contravention of the Statute 

[or other crime or offence], whereby 
the said Justices [or Sheriff-substitute, or other Judge or 
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Judges| dismissed the said petition or complaint most 
wrongously and unjustly, as will appear to your Lordships 
from the annexed Statement of Facts and Note of Pleas 
in Law. 


Herefore the complainer prays your Lordships for 
letters of advocation in the premises at his instance 
in common form ; and in the meantime to grant 
warrant to the [Clerk of the Court in which case 
has been decided], at [the town where the trial 
took place], ov other custodver of the proceedings at 
the instance of the complainer against the respon- 
dent, and interlocutors following thereon, to 
transmit the same to the Clerk of Justiciary ; and 
on consideration of the said proceedings, to advo- 
cate the same ,; to recal the interlocutor or judg- 
ment complained of ; to remit to the Justices of 
the Peace for the said county [or other Judge or 
Judges], to proceed with the said petition or com- 
plaint ; to find the complainer entitled to expenses ; 
or to do further or otherwise in the premises as to 
your Lordships shall seem proper. 


According to Justice. 
[Signed by Counsel or Agent.] 


[Here follow Statement of Facts and Note of Pleas in 
Law, Signed by Complainer’s Counsel or Agent. |] 
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2. Brn or SUSPENSION. 


Bill of Suspension of a Summary Conviction and 
Sentence imposing a fine and ordaining imprison- 
ment for a specified period failing payment. 


Unto tHE RicHt HoNnovurasBLe tHE Lorp JUSTICE- 
GENERAL, Lorp JusTICcE-CLERK, AND Lorps Com- 
MISSIONERS OF J USTICIARY, 


BILL OF SUSPENSION 
FOR 


A B [designing him], Complainer ; 
AGAINST 
C D [designing him], Respondent. 


Humbly means and shews your Servitor, A B, 
Complainer, 


Tuat the complainer is under the necessity of applying 
to your Lordships for suspension of a pretended warrant 
or sentence dated on or about the day of 
whereby the Sheriff-substitute [or other inferior Judge or 
Judges], at , found the complainer 
guilty of [here describe the crime or effence|, and therefore 
fined and amerciated him in the sum of 
sterling, payable to the Procurator-Fiscal of Court, and 
failing payment, decerned and ordained the complainer to 
be removed from the bar and to be imprisoned in the 
prison of until he should pay said fine, 
but said period of imprisonment not to exceed days 
from the date of said sentence, the said sentence being 
pronounced upon an application at the instance of 
C D, Procurator-Fiscal of Court, against the com- 


plainer, most wrongously and unjustly, as will appear 
U 


290 APPENDIX. 


to your Lordships from the annexed Statement of Facts 
and Note of Pleas in Law. 


Therefore the complainer prays your Lordships to grant 
warrant for serving a copy of this Bill and deliver- 
ance thereon on the said C D, the respond- 
ent; and further, to grant warrant ordain- 
ing the Clerk of the Sheriff (or other) Court 
at , to transmit the whole proceed- 
ings hereinafter mentioned to the Clerk of Jus- 
ticiary ; to suspend the warrant or sentence 
complained of simpliciter; and to find the sus- 
pender entitled to expenses ; or to do otherwise or 
JSurther in the premises as to your Lordships may 
seem proper. 


According to Justice. 
[Signed by Counsel or Agent. ] 


[Here follow Statement of Facts and Note of Pleas in 
Law, Signed by Counsel or Agent. | 


3. Bint oF SUSPENSION AND LIBERATION. 


Bill of Suspension and Liberation where the Complainer 
has been summarily convicted, and sentenced to 
immediate imprisonment. 


Unto tHE Ricut HonovuraBLeE THE LorpD JuvusTICE- 
GENERAL, Lorp Justice-CLerk, AND Lorps Com- 
MISSIONERS OF JUSTICIARY, 


BILL OF SUSPENSION AND LIBERATION 
FOR 
A B (designing him], Complainer [or Suspender] ; 
AGAINST 
C D [designing him], Respondent. 
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Humbly means and shews your Servitor, A B, 
Complainer, 


Tuat the complainer is under the necessity of applying 
to your Lordships for Suspension of a pretended convic- 


tion and sentence, dated on or about the day of 
, whereby W G, Esq., 
Sheriff-substitute at , found the com- 


plainer guilty of the crime of theft, as charged in a 
summary complaint at the respondent’s instance, and 
therefore ordained the complainer to be removed from the 
bar and to be imprisoned in the prison of 

for a period of 60 days from the date of the said convic- 
tion and sentence, most wrongously and unjustly, as will 
appear to your Lordships from the annexed Statement of 
Facts and Note of Pleas in Law. 

That the complainer, having been imprisoned in the 
prison of under the aforesaid conviction and 
sentence, also prays for liberation. That he is desirous 
of obtaining wmterim liberation, and submits that in the 
circumstances he is entitled to interim liberation without 
caution ; but if necessary he is willing to find caution in 
common form to return to prison and undergo the 
remainder of his sentence in the event of this bill being 


refused. 


Therefore the complainer prays your Lordships to 
grant warrant for serving this Bull on the said 
C D, and for the transmission of the whole 
proceedings complained of to the Clerk of 
Justiciary ; to suspend the said pretended convic- 
tion and sentence simpliciter; and to ordain the 
complainer to be immediately set at liberty, uf not 
already liberated ad interim, and to find the com- 
plainer entitled to expenses; in the meantime to 
grant interim liberation as craved ; or to do other- 
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wise or further in the premises as to your Lordships 
may seem proper. 
[Signed by Counsel or Agent. ] 


[Here follow Statement of Facts and Note of Pleas in 
Law, Signed by Counsel or Agent. ] 


4, APPEAL TO Circuit Court or JUSTICIARY. 


Appeal to the Circwit Court of Justiciary under 
20 Geo. IL., cap. 48, not taken and entered in open 
Court. 


Unto tHe Ricut HonovurasLe THE LorD JUSTICE- 
GeneRAL, Lorp Justice-CLERK, AND Lorns Com- 
MISSIONERS OF JuSTICIARY, or such of their Lordships 
as may be the Judges at the next Circuit Court of 
Justiciary, to be holden at ; 


THE 
APPEAL 
OF 
A B [designing him], Appellant ; 
AGAINST 


C D [designing him], Respondent. 
Humbly sheweth, 

Tuat [The appeal usually consists of a concise state- 
ment of the facts of the case, concluding with an articulate 
statement of the reasons of appeal ; rf this form is adopted, 
add after the Statement of Facts] That the appellant 
conceives himself aggrieved by the said conviction and 
sentence, and now appeals thereagainst in terms of 
20 Geo. II, cap. 43, for the following among other 
reasons to be stated at the hearing of the appeal :— 

Furst [Here follow the reasons of appeal}. 
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May it therefore please your Lordships to recall the 
conviction and sentence complained of simpliciter, 
and also to find the appellant entitled to expenses ; 
or to do otherwise in the premises as to your 
Lordships may seem just. 


According to Justice, &e. 
EF, Appellant's Agent. 


5. APPEAL BY CASE STATED, 


ScHEDULE A, 


In the Court of held at 

On appeal to the [High Court of Justiciary, or the first 
[or second] division of the Court of Session]. 

Between A B, Appellant. 
C D, Respondent. 

This is a cause [here state concisely and without 
aryument the nature of the cause and the facts as 
admitted or proved in evidence; any objections to the 
admission or rejection of evidence taken in the proof, and 
any other ground of appeal against the determination of 
the inferior judge}. 

The question of law for the opinion of the Court of 

is :— 

[Here state the question, or questions seriatim, for the 
opinion of the Court. | 

This case is stated by me [or us]. 

(Signature of the Inferior Judge.) 


ScHEDULE B. 


In the Court of held at 
Case for the opinion of the [High Court of J Rene: 
or the first [or second] division of the Court of Session]. 
In causa A Bv. CD. 
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This is a cause [here state concisely and without 
argument the natwre of the cause and the facts as 
admitted or proved in evidence, any objections to the 
admission or rejection of evidence taken in the proof, and 
any other matters necessary to be stated for the informa- 
tion of the superior Court]. 

The question of law submitted for the opinion of the 
Court of is :— 

[Here state the question, or questions servatim, for the 
opinion of the Court. | 

This case is stated by me [or us]. 


(Signature of the Inferior Judge.) 


SCHEDULE C. 


In the Court of held at : 

On appeal A B to the [High Court of Justiciary, or 
the first [07 second] division of the Court of Session]. 

In causa A B v. C D. 

In this cause the inferior judge [name the judge or 
judges| has refused to state and sign a case for which the 
appellant duly applied in writing by himself [o7 law- 
agent] under the provisions of ‘The Summary Prosecu- 
tions Appeals (Scotland) Act, 1875,” as will appear from 
the certificate of refusal herewith produced. 

This is a cause [here state succinctly as may be the 
nature of the cause and the facts as admitted and proved 
in evidence]. 

The appellant prays for an order on the inferior judge 
and the said C D to shew cause why a case should not 
be stated in terms of the said statute, which order ought 
to be granted for the following reasons :— 

[Here state seriatim the reasons why the order should be 
granted. | 

[Z'o be signed by the Appellant or his law-agent. | 
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ScHEDULE D. 


For drawing case, not exceeding 

five sheets of 250 words each . £1 0 O 
For drawing case, exceeding five 

sheets of 250 words each . tele 


INDEX. 


INDEX. 


Abduction, 
of women, . 
of witnesses, 
of voters, &c., 
punishment, 


Abortion, Procuring, 
must be Hine ¢ 
unsuccessful attempt Sistos. 
persons chargeable:— , ° 
(1) the medical practitioner, 
(2) the woman. aiding or 
abetting, ©. . 
(3) any third person fabet! 
ting, . A : a 
punishment, 


Absconding, 
bankrupt, . : 
accused person, . 


Act of Adjournal, 
circuit courts, . 
lodging productions, . 
sentence, . 


Accession,. . 
“actor, or art and ve 
implied, . 5 . 5 
accession before the fact, . 
accession concomitant with the 
fact, A ° 
accession after the fact, 


now 


PAGE 
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PAGE 
Accusation, False, . 89 
of judges, . 89 
of private persons, 89 
punishment, . 89 
Accused, 
name and designation of, 7 199 
fugitation of, : . 230 
statements made by, . . 248 
must be present at verdict and 
sentence, . 259 


Acids, Throwing, 


statutory offence, . : 5 6 


aggravated common law assault, 80 
Actor, or art and part, 
now implied in all indictments, 15 
Adherence to the King’s 
Enemies, 
an offence under the treason laws, 32 
Adjournment, 
of second diets, . Oo 
of trial, . . . 231 
of diet in summary procedure, . 263 
Administering or taking Un- 
lawful Oaths, 
statutory offence, 40 


punishment, ; : : + 41 
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PAGE PAGE 
Admiral, Amotio, 
jurisdiction of the, . : 52 in theft, . > LOZ 
Adulteration pees AE - 
of foods and drugs, 124 | Animals, : 
cruel treatment of lower, . . og 
Adultery, motheftoe wilde ae 99 
killing wife’s seducer is culpable 
homicide, 4 f ; ~ aS Appeal, 
in question of bail, . 186 
Advocation, to Circuit Court, statutory mode 
common law mode of review, . 268 of review, . 5 . . 269 
Affidavit, by case stated, statutory mode 
not a ground for charge of per- of review, : - - 270 
JULY ay es te 60 | Appropriation, 
Affirmation, in theft, . - 208 
false affirmation, when used in in robbery, ; g - ile 
place of oath, amounts to per- Area from which Jury sum- 
fury) 4, Altes Ak 60 moned, . . =. «| « 2am 
Sea eee 
‘ : 1a Re Without a Warrant, . 169 
affirmation by jurors or wit- by magistrate, constable, or 
dates ee ‘ » 240, 244 citizen, 5 169 
Aggravations, under statute, , 5 « 170 
two classes, P : : , “Ohl On Warrant, . : 170 
under Act of 1887, 91 warrant must be in writing, 
in assault, 80 dated and signed, é . Lae 
in theft, 106 Arrest in another part of the 
Alibi United Kingdom, alist 
hee : Border Counties, 172 
a special defence, 223 indorsed warrant, . 172 
Allies, Arrest in the Colonies, 172 
adhering to enemies of king’s indorsed warrant, . 172 
allies is treason, . ‘ 4 oy provisional warrant, 172 
equipping ships to make war on committal of fugitive, . . Ls 
allies, . BF application for liberation, 173 
Alternatives, conveyance hee pee. delicti, 173 
implied in an indictment under eae strea diechare iil 
‘Act of 1887, . 201 retransmission to place of 
: arrest, 7 : ‘ ts 
Amendment crimes to which procedure 
of indictment, . é - - 209 applicable, . . 173 
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PAGE PAGE 
Arrest—continued. Assault—continued. 
Arrest in the Colonies. from extent of the injury, 80 
committing magistrate in Scot- from place where assault com- 
land, 174 mitted, : 9 A . 80 
Arrest in a Bok gn Conner op We from relation of parties to one 
when extradition may be another, 2 80 
refused, : . 174 form of indictment in aon) 80 
crime for which extradition punishment, . 5 c ol 
may be demanded, . 5 es See Murver, ATTEMPT TO. 
guarantee by state demanding ; 
extradition, . ,  ,175 | Assaults on the Sovereign, 
requisition for surrender, ses using firearms, &c., against the 
warrant of arrest, . . 175 Queen, : : . Oe: 
application for habeas corpus, 175 producing firearms, &c., near 
Procedure in Arresting, . _ 176 the Queen are statutory of- 
fences, 385 
Art and Part, punishment, 35 
accessory equally guilty with the 
principal, : : . . 14 | Assessors, 
accessory may be tried alone, 15 appointed by Privy Council and 
phrase now implied in all indict- Lords of Session, . . » 159 
open bee See Couteur y _ Assistance, 
: may be combined with counsel 
Articles to be used at the tothe criminal, . 7 
Trial, . ; é ‘ , 221 increases presumption of guilt, . 17 
may explain ambiguous counsel, 17 
Asleep, must be intimately connected 
carnal knowledge of woman ; : 
; : with the crime, 17 
asleep without her consent is 
criminal, but not rape, . 96, 99 Assistance alone, 18 
Assault, connection between assistance 
must be intentional, . 78 and crime must remain un- 
physical or external, . 79 broken to the end, 18 
violent threats or gestures, 79 | Assistance when accession is 
when actually accomplished, 79 concomitant with the 
provocation—spoken or written fact, . 19, 20 
words, 79 
must be recent, 79 | Assisting the escape of Pri- 
retaliation in kind, 79 soners of War, 
aggravated assaults, . 80 a crime at common law and by 
in the intent, 80 statute, . 39 
in the mode, . 80 punishinent, 39 
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PAGE 
Assize, 
incapacity to sit on assize is part 

of the punishment of perjury 


and of subornation, PeOllenOs 
citation, . 5 PAY 
qualification, . . 226 
tholing an assize, eee, 200 
balloting, . : . 239 
challenges, ' ; . 239 
swearing assize, ‘ . . 239 


all proof must be in presence of 


assize, . A 5 . 245 
verdict by majority, . . 254 
announcement of verdict, . . 255 

Atheist, 
asawitness, . . 242 
Attempt, 
under Act of 1887, . : Bens 
what amounts to attempt, 5 
attempt to suborn, . 63 
attempt to murder, 5 UKE 
See MurRpDER, ATTEMPT TO, 
attempt to commit incest, 93 
attempt to ravish—form of in- 

dictment, c : 98 
attempt to steal—form of ace 

ment, . . : 5, ah 
attempt to rob—form of ingen 

ment, . 113 

Averment, Additional, 
in modus, . c : : . 208 
of malice, . : . 208 
Ayres, Justice, . 161 
Bail, 
definition, . . 183 
when bail may be peeled lon . 183 
what crimes are bailable, . . 184 


to whom application for bail is 
made, SO 


Bail—continued. 
amount of bail, . 


right of appeal, . 186 
Bail-bond, 
states domicile of citation, . 183 
bail-bond valid though bail im- 
properly accepted, . : . 183 
forfeiture of bail-bond, 230 
Ballot Act, 
Personation an offence under 
the Act, . . : 46 
other offences under ie 5 47 
Banishment, 
punishment of celebrating clan- 
destine marriage, 90 
Bank Note, 
possession of forgeries or instru- 
ments, . . Lom 
vending forged, . 131 
Bankruptcy Frauds, 
under the Debtors (Scotland) 
Act, 1880, . : . 132 
under the Bankruptcy eey 
and Disabilities (Scotland) 
Act, 1884, . : 5 . 185 
indictment, . . 135 
Banns, 
no defence to charge of bigamy 
that prior marriage was not 
preceded by proclamation of 
banns, 90 
Bastard, 
incest in the case of, . A « 192 
Beating and Cursing Parents, 
a capital offence under Act of 
1661, 81 
Being at large before expira- 
tion of sentence, 58 
punishment, 58 
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PAGE 
Bestiality, 
never tried now, , : 5 4983 
Betting, 
offences at common law and 
under statute, é 5 Oe 
Bigamy, 
a crime by statute and at com- 
mon law, ; a ‘ . 90 
there must have been two marri- 
ages, ‘ 90 
prior marriage Teall and ih 
sisting, . : 91 
second marriage need net be 
legal, . - : t > ll 
indictment, : : : 5 
punishment, : : 6 Oe 


place and date of first marri- 
age need not be libelled, » 205 


Blasphemy, 
verbal and written, . : 5 OB) 
punishment, : ; J . 63 


Boys, 

punishment of boys under 14, 3 

punishment of boys under 16, . 3 

punishment of boys under10, . 3 

lewd practices towards boys, 94 

punishment of boys under 16 Sh 
offend against the Criminal 
Law Amendment Act, 1885,. 97 


Breach of Contract to danger 
oflieges, . i : . 85 
punishment, . : : 5 ee 


Breach or neglect of Duty, 


where injury does not require 


to be libelled, : : 84 
where injury must be libelled 
and proved, . : : > By 


punishment, . : : . 85 


PAGE 
Breach of Interdict, 
may be tried summarily as con- 
tempt of court, . : 57 
Breach of the Peace, Riot 
and, 


usually tried in inferior courts,. 52 
disturbance of public ay . 64 
punishment, , : 5 52 


Breach of Trust and Em- 
bezzlement, 
distinction hetween theft and, 5 Alyy 


duty to account, 5 wlalyy 
agency, . 5 alee 
falsification of idecuments ae 
necessary, . es 
previous conviction, , . 118 
indictment, 5 iat} 
punishment, 5 BBY) 
Breaking in to Arrest, 
magistrate and officer of the law 
has power of, 5 UGS) 
citizen has not, . ~ L770 
Breaking into House or Ship 
with Intent to Steal, 
this charge relevant, and also 
attempt, 0 : , . 108 
Breaking out of House, 
no aggravation of theft, . 108 
Breaking into Prison to 
Rescue Prisoners, . 258 
punishment, , : ‘ - OS 


Breaking out of Prison, 4 BY 
See PRISON-BREAKING. 


Breaking the Sabbath Day,. 64 


Bribery, 
at elections, ‘ : ; » 47 
of judge, . : : ; 53 
of witness, . 5 : 4 5 | 243 
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British Ship, 
jurisdiction over, 
Calumny, 
oath of, 
Cardsharpers, 65, 
Case, 
sheriff-court, 
high court, 
Casual Homicide, 
Caution, 
private prosecutor has to find, 
in appeals, 
Certificate of Character, 
when admissible in evidence, 
Challenge of Jurors, 
peremptory, and on cause shown, 
Chancellor of Jury, 
returns the verdict, viva voce, 
Character, 
a plea in mitigation, . 
woman’s bad character no de- 
fence to charge of rape, . 
when character may be proved, . 
attack on injured person’s char- 
acter on notice given, 


attack on respectability of feranle 
abused, so 3 

character of witness cance be 
attacked, 


Charge, 
in indictment, . ; : 5 
to jury, 


Cheating, 


: Sce FRAUD AND CHEATING. 


239 


4533) 


Child, 
child under seven is dolt incapax, 
child under puberty not liable to 

capital punishment, : : 
Prevention of Cruelty to Child- 
ren Act, 1889, : 
exposure and desertion of infants, 
lewd practices towards children, 
connection with girlbelow twelve 
is rape, . 
child as a witness, 


Circuit Courts, 
every sitting of court of justici- 
ary is a high court sitting, 
division of circuits, 
sittings, 162, 163, 165, 
jurisdiction, 


Citation, 

warrants for citation, 

officers competent, . . 

execution on accused, witnesses, 
and jurors, 

two diets, . 

inductee, 

notice for first diet, 


Citizen, 
may arrest if he witnesses a 
crime, . 3 

but may not break open ren, ; 
by statute, any citizen has power 
to arrest, 


Clandestine Injury to Wo- 
men, 
when woman asleep, . 
personating her husband, 
punishment, . 


Clandestine Marriage, 
celebration of, an offence by sta- 
tute, 


. 241 


. Len 


. 162 
166 


. 166 


. 210 
. 2108 


. 211 
. 2138 | 
. 218 
. 218 


» 169 


170 


. Wa 


99 
99 
99 


89 
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Clergyman, Compulsion—continued. 
marriage by one nota, . » 90 parent and child, 7 
character of clergyman assumed, 122 master and servant, 7 
Clerical Error magistrate and officer, 7 
in declaration, . & : 5 LEW soldier and officer, 7 
Coal Mines Regulation Act, Concealment of Pregnancy, 
breach or neglect of duty under, 85 a statutory offence, 76 
Be: pregnancy must be Concealed 
Coining, during whole period, 77 
statutory offences, . , 136-141 disclosure, . a 77 
Colonies, woman must have fpiled % all 
arrest in the, . y » 172-174 for help in the birth, - 78 
Sce ARREST. child must be found dead or be 
missing, . 78 
Commission of Justiciary, indictment, 78 
issued by the Crown in 1671, , 159 punishment, 78 
Commitment, : ; Concert, 
for further examination or for in law of accession, 19 
trial, . : 5 dish 
commitment for tial hice Concourse of People, 
things essential, . é 6 abest an element in mobbing, 48 
commitment where sentence is 
delayed, ‘ ° . 182 | Concurrence 
commitment where diet Sereried. of public prosecutor can only be 
&e., : c c . 182 refused on cause shown, 192 
where warrant to aneet orders 
commitment, . ‘ : . 182 | Confinement, 
solitary, 14 
Common Jurors, close, 181 
qualification, . : 4 . 226 
number of, on jury, . : . 239 | Confiscation, 
ve 2a a 
Compassing King’s Death, ais fa ae hica ents 7 38 
an offence under the treason of moveables in misprision a 
laws, : a : - 29 treason, . 84 
Complaint, ’ : . 260 of moveables in Sandee 72 
See SUMMARY PROCEDURE. ; 
Conspiracy, 
Compulsion, to commit crime, &c., 52 
a good plea in defence, . =O punishment, 5 
husband and wife, . ; Oe eal evidence in case of conspiracy, . 249 
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Constable, Corrupt Practices at Elec- 
may arrest without warrant when tions—continued. 
he witnesses crime, : . 169 under the Ballot Act, 1872, . Ag 


may arrest under the Penal Ser- 
vitude Act, 1891, without war- 


rant, s F ; A 70 
constable of Border County, 72 
Constitution of Court of Jus- 
ticiary, . 3 : . 159-161 
Contempt of Court, 
punishable on the spot, . . 56 
if breach of interdict may be 
tried summarily, . . oO 
murmuring against a judge, RO, 
persons liable to be punished for 
contempt, : ; : . 228 
Continuous Crime, 
at common law, 156 
under certain statutes, 156 
under the Act of 1887, 157 
Conviction, Previous, . 5 all 
See PREVIOUS CONVICTION. 
in summary procedure, 265 
Correction of Verdict, 
cannot be made after verdict re- 
corded, . 6 . 5 . 255 
Corrosive Substance, Throw- 
ing, . : . : : ~ 15 
Corrupting the source of Jus- 
tice, . . : : : 5 oe 
Corrupt Practices at Hlec- 
tions, 
corrupt practices—bribery, per- 
sonation, treating, undue in- 
fluence, . 44-46 
illegal practices, : : 5 eye 


illegal payment, employment, 
and hiring, . : 5 . 47 


under the Representation of the 
People (Scotland) Act, 1868,. 48 


Corruption of Blood, 
punishment of treason, . - on 


Counsel, 
in the law of accession may 
take the form of :— 


counsel alone — consilium 
sine ope, . 3 ‘5 > ae 
counsel combined with 
assistance, : 3 . aa 
assigning counsel to accused, . 232 
Counterfeiting the King’s 
Seals, &c., 
an offence under the treason 
laws, . : ‘ . om 
Court of Justiciary, 
origin, : . . 158 
constitution, 5 . 159F 
provisions of Act of 1887, . - 160 
circuit courts, 161-166 
jurisdiction, 166-168 
Crime, 
three essential elements in con- 
ception of, . ¢ - <2 
conspiracy to commit, : . 102 
false accusation of, . . . 89 
Crimes, Special, . ; . 28 
affecting the public, . : . 2e 
affecting individuals, . 66 


Criminal Law Amendment 
Act, 1885, . : : . =O 


leading provisions, 96-98 
Criminal Letters, 
abolished by Act of 1887, . 196 
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Criminal Lunatics Act, 1884, 14 | Death, 

é c resulting from commission of 

Cross-Examination, sopious crime, a mode of 
competent to lead in, . 245 val 
latitude allowed as to relevancy, 245 panne : y : : Fa. 

Cruel Treatment of Persons, Debtors (Scotland) Act, — 

&e., 1880, 132 
sick persons and children, . . 86 | Deceased, 
apprentices, . 87 hearsay evidence as to state- 
Prevention of Gruclty, to Child- ments by, 250 
ren Act, 1889, c ; 1 OU, deposition of, 252 
lower animals, . 3 : Scie Declaration, 

Culpable Homicide, examination by magistrate, 176 
where there is intent to kill, . 72. presence of law-agent, 176 
where there is no intent to kill, 73 declaration as evidence, Lis 
indictment, * : : a OS) mode of taking declaration, 178 
punishment, : , 3 authentication of declaration, 180 

re- examination, . 180 

Cushy snd Resklsly, | ust’ pi 

if to be used at trial, : "259 
Culpable and reckless Fire- prosecutor entitled to refuse to 
Raising, 6 5 ES put it in, 252 
indi ent. . 144 
eee _ 144 | Deed, 
P ; vitiation or mutilation of, . 123 

Customs Offences, . . . 48 

See SMUGGLING. Defence, ; Bs 
of provocation, . 71,79 
Cutting, ; special, ae 223 
with intent to murder, capital by See SpectaL DEFENCE. 
statute, . ; oO 
aggravated form of Deonit . 80 | Deforcement, 
acts done must be forcible, pty! 

Danger to Life, there must be actual prevention, 55 

aggravated mode of assault, . 80 officer and assistants must be 
duly qualified, : : 55 

Deaf and Dumb, ‘ officer must be carrying out ie 
are responsible for crimes, aS lawful duty, . ; ; BB 
are competent witnesses, 241 warrant must be legal, . Mat 
mode of examining, . EL: warrant may issue from “any 

Dealing in Obscene Works, judicatory,” . . . . 56 
common law offence, . r . 94 indictment, $ j 6 OO 
and under Act of 1889, . 7 Oh) punishment, . : 5 . 56 
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Delirium Tremens, Diligence, 
defence to criminal charge, 6 to recover articles, LOB 
may distinguish between murder z 

and culpable homicide 27 Divorce, : 
cs good defence in bigamy, though 

Delusion, decree subsequently set aside, 91 

when inferring irresponsibility but not if decree fraudulently 
from crime, 4 obtained, &c., . ; ; 7 oll 

Deposition Door, 
of deceased person, 252 in question of housebreaking, . 107 

Description, pane 
of buildings, &e,, g9¢ | Drilling, Illegal, . . . 39 
of persons, &e 207 See ILLEGAL DRILLING. 

9 oy 8 a 
of witnesses, 222 | Drown, 

Desertion attempt to, with intent to mur- 

’ a ‘ FS 
seducing royal forces to mutiny der, is statutory capital offence, 75 
DS 38 | Drugging, 

Desertion of Diet, as a defence to criminal charge, 5 
pro loco et tempore, . 2al felonious, is a crime, , . . 88 
simpliciter, , 232 connection with woman after 
desertion of the hel, . 232 drugging is rape, . : - 96 

foxey tion of theft, 106 

Designation of Accused, &c., 199 Fane a tee : 

See INDICTMENT. Drunkenness 
Destruction as a defence to criminal charge, 5 
? 
of printed papers, &c., a re Dumb. Sce Dear anp Dum. 
office offence, + Li 
£ shi tatut ff . 144 Dee 
Na os ah oN AD Pe Ecclesiastical Courts, 
of evidence, may be contempt of ; 
aan 999 perjury before, . ; ; . 59 
d } deal with ecclesiastical offences, 151 

Diet, : fens 

postponement and adjournment Edictal Citation 

of second, ~ TRE abolished by Act of 1887, . . 212 

: _ ; 
notice for first, . LS Effusion of Blood, 
procedure at first, . 214 ae : 
Ss aggravation of assault, . - 80 

procurator of place of second, . 217 
certain objections only compe- Embezzlement, 

tent at first, . 218 See BreacH OF TRUST AND 
diet peremptory, . 229 EMBEZZLEMENT. 
transcript of proceedings a Gre 230 of post letters, . 120 
adjournment and desertion of, . 231 of printed papers, 2 
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PAGE 
Emission 
not essential in rape, : 5 8 
Enemies, 
adherence to King’s, a treason- 
able offence, . 4 5 BY 
in Britain under royal ato con- 
duct are amenable to laws 
against treason, . : 5 G8! 
Enlistment, Foreign, . . 39 


See FOREIGN ENLISTMENT. 


Entrance, 
in question of housebreaking, 106-108 


Equipping ships to make war 
on allies of Great Britain, 
a statutory offence, . 5 a GY 
punishment, . é : on Bai 


Escape, Assisting Prisoners 


of War to, —. Hees aie 89 
Evidence, 
parole proof, . é “ . 241 
competent witnesses, . . 241 
mode of giving evidence, . 244 
nature of evidence, : . 245 
hearsay, : c ; . 248 
proof by productions, , . 250 
sufficiency of evidence, . 253 
Examination, 
judicial, . “ 5 176-180 
of witnesses, . C : . 245 
Excise Offences, . . . 48 


See SMUGGLING. 


Excise Officer, 
may be deforced though there is 
no warrant, . i . 56 
theft of goods Pe aherned by, . 101 


PAGE 
Execution of Citation, 
on accused, 5 m , 9 Paul 
on witnesses, 0 - . 212 
on jurors, . : 5 212 
Expenses, 


in appeal on question of bail, . 187 
private prosecutor liable for, . 192 


but not the Lord Advocate, 5 IE: 
procurators-fiscal may be liable 
for, i ; : . . 194 
Expiration of Sentence, Being 
at large before, . : . 58 
Explosives, 
common law offence, . : 5 
punishment, . 88 


Explosive Substances ee "1883, 88 


Exposure and Desertion of 


Infants, . A ee BB es 
punishment, . : ' 5 BH 
Exposure of the Person, . . 94 
Extinction of Crimes, 
by death, . : é z o USL 
by remission from the Sovereign, 191 
by prescription, . . : EN 
statutory prescription, : 5 alight 
Extract, 
of previous conviction, . 5 Pal 


from records of British Courts 
and from registers of births 


prove their own contents, 5 PAR 
Extradition 
of foreign offenders, . é . 174 
Fabrication, . ay a LG 
Factory Acts, 


breach or neglect of duty under, 85 
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False Accusation, 89 | False Representations, . 122, 123 
of judges, 89 8 
of private persons, 89 Falsehoods, Telling, ie 
punishment, 89 | False Verbal oor Oral 
; Evidence 59 
False Documentary Evidence, 59 : 
: False Weights eon Measures, 
False Oaths or Affirmations, &e., - . 124 
an offence though not amounting 
to perjury, 62 | Felony-Treason, 34 
punishment, 62 See TREASON-FELONY. 
Falsehood, Fraud, and Wilful Female, a 
Imposition, connection with female under 
fraud and cheating, ; . 122 pete a 
stage at which fraudulent pcaon Fencing and Closing Courts 
becomes criminal, 124 abolished, ; . 163 
previous conviction, . 125 Fi 
indictment, 125 Se ae a 2 ; 
; presenting loaded, capital offence 
falsehood by writ, 126 
by statute, : : 74 
forgery, . 126 : é 
Soe attack with firearms is aggra- 
ES, we vated assault 80 
fabricating writings, 129 : 
uttering, 129 | Fire-raising, 
indictment, 131 wilful fire-raising, . 142 
punishment, - 5 dei the subject, ; . 142 
possession of bank note or ey when the crime is mega . 142 
forgeries or instruments, 131 intent, . é - . 143 
vending forged bank notes, 131 culpable and reckless fire-raising, 143 
falsehood in registering births, fire-raising to defraud insurers,. 144 
marriages, and deaths, 132 indictment, . 144 
bankruptcy frauds, 132 punishment, . 144 
coining : 136 . : 
SY First Diet, 
Falsehood by Be reine procedure at, » 214 
Writings, - 129 | Foods and Drugs, 

Falsehood by Writ, . 126 adulteration of, . . L24 
Falsehood in Registering Doe eR 174 
Births, Marriages, and ; ; 

Deaths, Foreign Enlistment 

, 
statutory offence, . 132 statutory offence, . : . 39 
punishment, . 132 punishment, ; n - » 40 
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Foreign Jurisdiction Act, Gambling and Betting Offences, 
1890, . ; : : : » 158 by statute and at common law, 64, 65 
Foreign Port, Game, 
crime committed in, . ‘ . 154 under the Night Poaching Act,. 147 
Foreigner, Gas, 
if resident in Great Britain, is breach of service interfering with 
amenable to treason laws, . 32 supply of, . : c . 85 
“committing offence in Scotland, 155 
cannot insist on jurors being Great Seal, ete at 
et 239 counterfeiting the King’s, is 
1 ay ; ¥ ney treason, . Ri : F . 382 
Forfeiture, : 
of honours for treason, . ~ 30 Guilty, é 
Pee noua 230 procedure where accused desires 
cai? A ‘ ¥ i to plead, : : é . 219 
Forged Notes, Vending, . 5 eh! plea of, after evidence led, . 254 
Forgery, Guilty, actor, or art and part, 
imitation of handwriting not now implied in indictments, 15, 201 
essential, I ; 7 1 : : 
signatures of official persons, . 127 Habit and penne a thief, 10 
initials or mark, : , 5 PY cae ge as of waer, : a 
ei ate te cena, period of habit and repute, . 109 
ine, : : é . 128 | Habit and Repute, marriage 
indictment, 5 : : 28 by, 
eonnd Article in question of bigamy, : » OL 
a 
appropriation of, may be theft, . 103 | Hamesucken, 
F d, assault must be serious, . a 702 
pape a oatine 122 actual dwelling-house must be 
fag : 22 
in reference to ade ; ~ Ws eee : ne eat o = 
verbal, written, and _ practi- cag y 5 5 
1 124. 195 constructive, . 5 82 
: ee * ; : ; : 195 purpose of seeking—to a6 per- 
is ane : ? i : 126 sonal violence, ; ; 5 188 
eee : : ; ; punishment, . 2 ; 5 eS 
132-136 f 
Frauds, Bankruptcy, Tearing 
Fraudulent Action, in summary procedure, . . 263 
stage at which fraudulent action Hearsay 
° . ‘ 
becomes criminal, . ; - 124 general rule, not evidence, . 248 
Fugitation, statements by the accused, . 248 
sentence of, : ; : . 230 statements by third parties, . 249 
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Hearsay—continued. 
statements of injured party, . 250 


admitted when the best evidence, 250 


Heritage, 


confiscation of, by law of treason, 33 


High Court Case, . 216 
objection of preliminary nature, 216 
certificate of plea tendered, 2G 
signing the plea, : o PANY 


High Court of Justiciary, . 158 
See COURT OF J USTICIARY. 


High Seas, 
aiding prisoners of war to escape 
on, c 6 4 ; « 3) 
jurisdiction over, ; . . 1564 
Homicide, 
definition, . : : 4 5 (oO 
rules applying to all kinds of 
homicide, : : 66-68 
non-criminal homicide, . 5 68 
casual, . 6 é , OS 
justifiable, 68, 69 
criminal homicide, . 5 5 Aa} 
murder, 5 ; > ffl 
culpable homicide, . 2 5 Ue 
Honours, forfeiture of, 
punishment for treason, . . 83 
House, 
meaning of term in question of 
housebreaking, eLOT 
Housebreaking, 
aggravation of theft, . c . 106 
entrance effected, , ; . 106 
entrance of a house, . : Lon 
entrance of a secure house, 5 OY 
door, . 3 4 : : 5 Oe 
window, . : ; : . 108 


PAGE 
Husband, 
influence of, in question of 
compulsion, . 5 ; me 
theft from wife, LOW 
not competent witness unless 
injured, . . 242 
Identification 
of productions, . 5 HBL 
Idiot, 
inciting to offence, . : . 14 
in question of rape, . ; , 8S 
Illegal Combination 
an element in mobbing, . Pees) 
Illegal Drilling, 
statutory offence, . ; 5!) 
punishment, . : c 5 oY 
Illness, 
an excuse for delayed trial, . 190 
of convict, delays sentence of 
death, . 5 5 ; -. 209 
Imitation of Handwriting 
not essential to forgery, oP 
Imposition, Wilful, A son 
See FatsEHooD, FRAUD, AND 
Witrut Imposition. 
Impotency, 
doubtful if good defence in 
bigamy, . . : : & Ol 
Imprisonment, 
periods of, . : a : . 14 
solitary confinement, : . 14 
Incapability, 
of holding office of trust, &c., in 
perjury, . : c . . 61 
in subornation of perjury, . Os 
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Incest, Indictment—continued. 
definition, . 92 latitude as to quantities, &c., 206 
in case of bastards, 5 oP description of buildings, 
both parties are guilty, if &e., ; : 4 . 206 
puberes, . + 92 desoripvion of persons, &c.,. 207 
there must have teen connec- “ money,” . . 207 
tion, ~ EP setting forth docdinents 
relationship ee hee eee unnecessary, . 208 
known to parties, 93 additional eee in the 
punishment, 93 modus, ; . 208 
Incidental Point, averment of malice, . . 208 
ees BA ageravations, . 208 
declaration and peodnctions: . 208 
Indecent Advertisements amendment of indictment, . 209 
Act, 1689, ae Indorsed Warrant, 
Indecent Exposure, 5 94 in England or Ireland, 5 dy?) 
k execution of, . ; 5 
Indecent Practices, 94 under the Fugitive Offenders 
See Lewd, INDECENT, AND LiBID- Act, 1881, , 172 
INOUS PRACTICES, 
Inducice, 
Indecency, 94 for first diet not less than six 


Indemnity guaranteed by 
Prosecutor 


a plea in bar of trial, - 235 
Indictment, 

definition, . LOG 
criminal letters poled: 5 NS 
authentication of alterations, . 197 
form, nm IY 
before 1887, 5 
clauses, . “OY 
under Act of 1887, 5 ee 
clauses, . . 198 
clauses of fndicemont > Ue) 
designation of accused, > 199 
designation of prosecutor, . 200 
the charge, . 201 
time, . . 203 
locus, . . 204 
modus, . 205 


clear days after service, . . 213 
for second diet not less than 


nine clear days after first diet, 213 
in summary procedure forty- 
eight hours, 208 
Infamy, 
punishment of perjury, . oil 
punishment of subornation, 5 OS 


239 


a ground for challenging a juror, 


Infants, Exposure and Deser- 


tion of, : ee nS 
punishment, . : : 5 Tl 
Inferior Courts, . 168 
Influence, 
plea in mitigation, . 6 p VAD 
Information, Signed, 
essential, in order to commit- 
ment for trial, ; 5 teal 
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PAGE 
Initials, 
forgery of, : 5 , 5 UY 
Injured Party, 
may prosecute, . : ; 5 UE 
prosecutor must name and 
designate, . : : . 205 
attack on character of, : 5. ONY 
Insanity, 
a defence in bar of conviction, . 4 
what does not amount to 
insanity, 4 
lucid intervals, . 5 
paroxysmal mania, . : nO 
plea in bar of trial, . : . 233 
verdict of acquittal on preare 
Dign : : 5 : . 258 
Intellect, Weakness of, 
plea in mitigation, 5, 26 
Intent, 
to kill in case of culpable homi- 
cide, : . 5 
where there is no mo et . 73 


Interlocutor of Relevancy, . 217 


Interpreter, 
at declaration of accused person, 179 
at trial of accused person, . . 232 


Intimidation of Workmen, 


statutory offence, : : sy: 
punishment, . : : . 84 
Intoxication, 
no defence to criminal charge, . 6 
but may be element of considera- 
tion in charge of murder, a Pall 
Inventories, 


appended to old form of indict- 
ment, . s : : . 198 


PAGE 
Investigations preliminary to 
Trial, 
precognition of witnesses, . . 194 
diligence to recover articles, . 195 
search warrants, ‘ : . 195 
Irregular Marriage, 
in question of bigamy, 3 cag 
Jail, 
in question of prison-breaking 
must be public, . ‘ 5s) BY 
Judge, 
treason to slay judge on duty, . 382 
bribery of, : : : . 53 
oppression or partiality of, . 4 
neglect of duty by, . : . o4 
false accusation of, . ; 5 &) 
as witness, : : : . 242 


Judicial Examination, 
examiner must be a magistrate, 


present and awake, : 2 LG 
presence of law-agent, : - 16 
declaration as evidence, . Sed 
mode of taking declaration, 5 les) 
duty of the magistrate, . 5 Ae) 
authentication of declaration, . 180 
re-examination, . : , .-180 

Jurisdiction, 


all crimes in Scotland cognisable 
by Scottish Courts, : on Lol 
crimes beyond Scotland cognis- 
able by Scottish Courts, 151-155 
persons over whom the Scottish 
criminal courts exercise juris- 


diction, . , i : 5 SS) 
erimen continuum, 156-158 
criminal courts, . ; ; ~ 158 
court of justiciary, 158-168 
sheriff court, . ‘ , . 168 
inferior courts, ; : . 168 
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Bury, PAGE 
citation of, ; ; » 212 
notice of jury list, . ‘ 5 PENS 
qualification of jurors, ; , 226 


number of jurors to be CRA 226 
area from which jury summoned, 227 
balloting, challenging, seclusion 


Ole , ‘ : . 239-240 
Justice Ayres, . , j 5 al@il 
JUSbICIAT peel ce F . 158 
Justiciary, Court of, ; . 158 


See CouRT OF JUSTICIARY. 


Justifiable Homicide, 


cases of justifiable homicide, 68, 69 


Keeping open Pap on Sun- 


day, ; : ; , G8 
King, 
meaning of term in law of 
treason, . 4 : 5 PS) 
Labels 


on productions, . 180, 195 


Landed man, 
entitled to have majority of 


landed men on jury, : . 239 
Last Criminal Letters, 
in practice prior to 1887, . 6 AS 
Latitude, 
as to time in indictment, . . 208 
as to locus, “ . 204 
as to quantities, persons, uiines 
or modes, ; : 5 . 206 
in cross-examination, : . 245 
Law-Agent, 


presence of, at judicial examina- 
tion, 5 ; : ‘ 5 IS 
as a witness, ‘ : ; . 244 
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Law of Evidence, .  .. 241 
See EvipEncn. 
Leasing-Making, 
obsolete offence, ‘ : = 80 
punishment, ‘ : : . 386 
Lethal, 
no distinction between lethal 
and non-lethal weapon, . 5 Mw 
Letters, 
threatening, : : : 5 BB 
post, . : : : A . 119 
for intimation, . : ; . 187 
as evidence, 5 ‘ ; . 253 
Letters, Criminal, 
abolished by Act of 1887, . 7 196 
Leviticus, 
in law of incest, ; : . 92 


Levying War, 
against the King, a treasonable 
offence, . é : ’ 3 Bl! 


Lewd, Indecent, and Libidin- 
ous Practices, 


lewd practices, . c : . 94 
indecency, . : : : Pees 
ageravations, . 4 ‘ . 94 
punishment, . : : 5 OEE 


Liability to Punishment 


an essential of crime, 


Libel su te) Otc 2 hae eens 


See INDICTMENT. 


1, 9-14 


Libidinous Practices, . . 94 
See Lrwp, INDECENT, AND LiBID- 
INOUS PRACTICES. 


List of Assize,. : ; . 226 
List of Productions, .  . 199 
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List of Witnesses, . . 198,199 | Magistrate, 
and officer in question of com- 
Loaded, pulsion, . é og 


meaning of term in charge of 
attempt te murder with fire- 
arms, 


Lockfast Places, Opening, .- 
Sce OPENING LockrasTt PLACES. 


Locus, 
latitude in libelling, . 
description of, : 
description of, in continuous 
crimes, . 
description of, in pie 5 


Lodging Productions, &c., 
articles to be used at the trial, 
record copy indictment, &c., 
description of witnesses, 
special defence, . 
jury, . 


Lord Advocate, 


power as to high court sittings, . 


powers as to bail, . 182, 184, 


notice by accused person, . : 
public prosecutor, . > ISPs 
indictment in name of, 


Lord Commissioners of Justi- 
ciary, 
all senators of the college of jus- 
tice are,. 
salaries of, 


Lord Justice-Clerk, 


Lotteries, . 
punishment, 


Macer, 
may serve indictment, &c., 
has charge of jury, 


74 
109 


. 204 
. 204 


. 205 
. 205 


. 221 
. 222 
. 222 
. 223 
7 225 


163 
186 
188 
193 


. 196 


powers under the Riot ‘Ace owl 
committing justifiable homicide, 68 
assault upon, is aggravated 
assault, : c a all 
arrests or ders artedt . 169,170 
indorses warrant of arrest, 172-175 
examines accused person, . 176-180 
signs warrant of commitment, . 181 
considers application for bail, 
183, 185 
grants warrant to cite witnesses, 194 


Mail Ships Act, 1891, . .171 


Major Proposition, 


under old form of indictment, . 197 


Malice, 
when presumed in malicious mis- 
chic iaumars : : : . 145 
averment of, in indictment, . 208 
when notice of intention to prove, 
must be given, 3 A . 246 
Malicious Mischief, 
definition, . : A ‘ . 145 
when malice presumed, . . 145 
destroying or houghing horses or 
cattle, &c., . 3 . 146 


destroying woollen Pern in the 
loom, &c., 5 5 : . 146 
obstructing engine or carriage on 


railway, . ‘ ' . . 146 

punishment, 5 ; . . 146 
Mania, 

Paroxysmal, . : c 5 § 
Mark, 


forgery of, 0 - ; . 127 
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Marks, Merchandise, Acts, 


1887 and 1891, _ . : . 129 
Marriage, 

clandestine, c : és 5 2) 

in question of bigamy, 90, 91 
Master and Servant, 

in question of compulsion, . o of 
Measures, False, . 5 UPL 
Medical Report, . 252 


Medical Witnesses, 


when they may remain in court, 244 


Meetings, 
disorderly conduct at, ; 5 uy 
Members of House of Com- 
mons, 
privilege in indictable cases, . 155 


Merchant Shipping Act, 
breach or neglect of duty under, 85 
carrying off and selling derelict, 113 
breach or neglect of duty under, 145 


Messenger-at-arms 
may execute service of indict- 


ment, &., . A : a PANO) 
Mind, Weakness of, 


plea in mitigation, . 5, 26 


Minor Proposition 
under old form of indictment, . 197 


Mischief, Malicious, . 145 


See Maticrous MISCHIEF. 


Misleading the Organs of 
Justice, . ‘. : . 5 Bs 


Misprision of Treason, 
definition, . ; , . » Bil 
punishment, . : : . od4 
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Mitigation, Pleas in, 
good character, . 0 : . 26 
youth, ; : ° : q Ae 
influence, . A “ : > 26 
weakness of intellect, ; ~ 26 
Mobbing, 
four essential elements, . 748 
concourse of a number of 
people, : : : . 48 
illegal combination, 6 . 49 
production of alarm, . . Ag 
a purpose merely local, . 5 Un) 
guilt of mobbing, 5 : . 50 
indictment, A , ‘ _ foil 
punishment, . . - a aul 
Riot Act, . F 5 ‘ 5 ill 
two main provisions, 51, 52 
Modus, 
part of subsumption in old form 
of indictment, : ; ; 19% 
in new form of indictment, 205-208 
“Money,” 
under Act of 1887, . F . 207 
Moveables, 
confiscation of, in treason and 
misprision, 33, 34 
confiscation of, in murder, me YY? 
Murder, 
distinction between murder and 
culpable homicide, . a 1 
cases of murder, 5 ‘ 6 OO 
mode in which murder is com- 
mitted, ; 5 5 5 AY) 
personal violence, . ; 5 We 
poisoning, . c : eit 
death resulting from com- 
mission of a serious crime, . 71 
defence of provocation, . a th 
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Murder—continued. Night Poaching—continued. 
indictment, ip gangs, . 149 
punishment, 72 limitation of tae for procentare: 

: under the Act, LO 

Murder, Attempt to, summary trial, . 150 
at common law, 74 Are 
under Act of 1829, ae) ae) ag 

shooting,  . : . 74 | No Jurisdiction, 

presenting loaded Saat 74 plea in bar of trial, . 234 

stabbing or cutting, : 0 een juris, 

administering poison, oe need not be specified in indict- 

attempting to suffocate, > ment, _ 201 

attempting to strangle, . 75 

attempting to drown, . 75 | Nonage, 

throwing corrosive a oatanee: 45 child under seven is dol 4 incapax, 3 

Penishment: 46 cbild under puberty cannot be 

punished capitally,. 3 

eee 19 plea in bar of trial, 233 

eft of, 3 

Mutilation Non-Criminal Homicide, 68 
of documents, . 123 | Notaries, 

3 . pretending to be, 122 

cated t Seducing Royal 5 false signatures by, 127 

orces to . . « 
Notes, Forged, 

Naming, possession of, 131 
of accused, . 199 vending, 1381 
of prosecutor, 200 : 
of ae a95 | Nob Guilty, 

4 plea of, . 238 

Nature of Evidence, Fe , 245 plea of, withdrawn after ade 

led, 254 

Necessity, 

plea of, . ‘ : : . 7 | Notes, 
of evidence must be taken by 

Neglect of Duty, judge, é 264 
by judges, . 54 of objections to Sues : 278 
breach or, : 84, 85 
under Merchant Shipping Act, . 145 Notice, 

for first diet, 2138 

Night Poaching, of compearance, 213 
definitions, 3 ley 
poaching, . : . 147 | Oath of Calumny, 

forum and punishment, . 147, 148 procurators-fiscal not required to 
assaults, . . 148 take, . 194 
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Oath, False, Opening Post Letter or Bag, 
an offence, though not amount- 120, 121 
ing to perjury, . : . 62 ; 
Oppression or Partiality, 
Oaths, Unlawful, . . . 40 


See ADMINISTERING AND TAKING 
UNLAWFUL OATHS. 


Objections, 
certain, only competent at first 
diet, 3 : ; : . 218 
to witnesses, 5 ween 
not stated in Inferior Court . 274 


Obscene Works, Dealing in,. 94 


Obsolete Offences, . . . 63 
Obstructing Officers of one 
common law offence, . : 57 
punishment, : : ‘ 5 aah 
Obstructing the Course of 
Justice, .  . 54 
Offences, 
against ‘the public peace, . 28 
against the administration of 
justice, . 2 53 
against religion, rarer and 
public economy, . : » &8 
against the person, . 66 
against rights HEREIN orn 
the person, . é : > 39 
against property, : : » OY 
Officials 
as witnesses, 5 : 6 . 242 
Official Secrets, 
statutory offence, 4 2 . 4) 
punishment, : : é . 42 


Opening Lockfast Places, 


an aggravation of theft, . . 106 
mode of opening, ; ; . 109 
with intent to steal, . ; » L09 


on part of judge and inferior offi- 


cials, 54 
Oppression, 
in summary procedure, 265 
Outlawry, 
sentence of, 230 
Overt Act, 
an essential of crime, 1 
what it is, 8, 9 
in law of treason, 30 
Oysters, 
theft of, 100 
Pardon, 
is usually conditional, 267 
court of justiciary make neces- 
sary orders for carrying out, . 267 
Parent, 
and child, in question of com- 
pulsion, . 7 
assault on, is meovevaced ae 80 
beating and cursing, . 81 
of accused a Capen and 
and compellable witness, 242 
Parish 
usually, but not necessarily, 
given, in libelling the Jocus, 
204, 205 
Parole Proof, . : : . 241 
See PROOF. 
Peers, 
jurisdiction over, . 5 . 155 
applying for bail, . é . 185 
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Penal Servitude, Petition, 
periods of, : é » 1S for warrant to arrest, 171 
Act 1891, . 3 6 a LO for warrant of commitment, 181 

Penetration Piracy, 
essential in rape, 96 where there is no commission, . 42 

Peremptory Challenge of where commission is exceeded, . 42 
fee 939 where ship or goods are master- 

2 fully seized, 43 

Perjury, under Act of 1722, 43 
definition, . 59 punishment, 43 
affirmation must be tee in 

judicial proceeding, 59 | Place, . 6 : : - 204 
falsehood must be pepe See Locus. 
affirmed, ; 59 | Plagium, 
falsehood must be Arcee is the theft of a child, . 100 
affirmed, ° 59 is an aggravated theft, . 106 
falsehood must be malted ad 
corrupt, : 60 | Pleading, 
falsehood must be menial 5 review at second diet in the 
the cause, : : . 60 high court, . . « 236 
falsehood must have been plea of guilty, - 238 
emitted on oath or equivalent plea of not guilty, .  . . 238 
affirmation, 60 plea of guilty after evidence len 254 
ae ae ic Pleas in Bar of Judgment, 
Rese me verdict insufficient, + 259) 
indictment, 61 
; sentence beyond powers of ne 259 
punishment, 61 
accused unfit to undergo sen- 
Perjury, Subornation of, 62 tence, . 259 
See SUBORNATION OF PERJURY. 
Pleas in Bar of Trial, 

Person, ; accused under seven years of age, 233 
description of, 07 accused at present insane, . . 233 
as a production, 251 no jurisdiction, . . 234 

Personal Citation, 211 | ves judicata, . 234 

indemnity eae i the 

Personal Violence, prosecutor, .  . . , 985 
a mode of murder, 70 

P ; Pleas in Mitigation, 26 
ersonating, : ; See MITIGATION. 

a corrupt practice at elections, . 46 
woman’s husband, 99 | Poaching, . 5 ee 
another person, . 122 See NicHT Poacine. 


6 
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Poison, Pregnant Female 
administering, statutory capital entitled to have capital sentence 
offence, . : 7 ; fs delayed, . ; : ‘. . 259 
Poisoning, Presence in Mob, . : . 50 
a mode of murder, (fa F 
Presence in Court, 
Police Courts, . . 264 ordinary witness’s, 243 
scientific witness’s, 244 
Post-Letter, . . . 119 eee oad 
Post-Office Offences, a Prescription of Crimes, . 191 
employees opening or detaining 
post-letter, . . . 120 | Prevarication upon Oath, 
employees stealing, &c., post- may be tried summarily, . 61 
letters, . : ‘ ; 720 punishment, 61 
every person stealing alaauies Prevention of Crimes Act, 
out of post-letter, . . 120 1871 58, 170 
every person stealing post-letter ¥ 3 
bags, &e., . 120 | Prevention of undue delays 
every person stealing or eal in Prosecution, 
fully opening post-letter bag, 121 procedure prior to 1887, = RSY/ 
every person resetting post- procedure under the Act of 
letters, &c., 5 I 1887, mls 
fraudulentl a tain- ‘ 3 .f0 
every person fraudulently detain Previous Conviction, 
ing misdirected or lost post- 
under the Act of 1887, 21 
letters, &c., ' . 121 sane 
: proof of extract conviction, and 
employees stealing, &c., printed ; 
mode of use at trial, 23 
papers, . 121 
indictment, ; ; 121 | Principal, 
in law of accession, 14 
Post-Office Act, 1891, 121 : f 
a , Prison-breaking, 
Power to mitigate Penalties prison must be public jail, . 57 
in summary procedure, 265 mode of escape immaterial, 57 
: 5 unishment, 58 
Practical Fraud, 125 Pp 
P iti Prison, Breaking into, to 
BeCOsuIUtOD, Rescue Prisoners,. 5 58 
of witnesses, A - 194 
statements made on, ec be Prisoners of War, Assisting 
challenged at proof, 248 the Escape of, : > Be 
Pregnancy, Concealment of,. 76 | Prisons (Scotland) Adminis- 
See CONCEALMENT OF PREGNANCY. tration Act,1860,. _. 23 
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Probation of First Offenders 
Act, 1887, ; ; A ala 


Procedure at First Diet, 
sheriff-court case, . 214 
high court case, . : ‘ . 218 


Procedure where accused 
desires to plead Guilty, . 219 
Procedure, 
in summary trials, . ; . 261 
after trial, . ‘ : 6 7 267 


Procurator of Place of Second 
Diet, é : : 3 ge tlyy 


Procurator-Fiscal, 
may be liable in expenses,. -. 194 
but cannot be required to find 
caution or take oath of 
calumny, : : : . 194 


Procuring Abortion, : 7 KG 
See ABORTION. 


Procuring another to commit 


crime, 
criminal, whether crime com- 
mitted or not, 6 EDS 
punishment, . . 0 5 OB 


Production of Alarm, 


an element in mobbing, . . 49 
Productions, 

list of, F A , 5 « IGS 

lodging, . 5 : ' . 221 

proof by, . 5 : : . 250 
Profanity, 

cursing, . OS 

breaking the Sabbath aay . 64 

keeping open shop on Sunday, . 64 

disturbance of public worship, . 64 
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Proof, 
parole, ; ; : 0 . 241 
See EVIDENCE. 
by productions, . : . 250 
things which may be used 
without being produced, . 250 
productions, F : : + 25m 
declaration of accused, . . 252 
deposition of person deceased, 252 
sufficiency of evidence, . . 253 


Property, Breach of Contract 
to danger of, : : . 85 


Prosecutor, 
private, . : : . . 192 
public, : 5 Liye 
designation of, . : : . 200 

Prostitute, 
rapeon, . . : 0 . 96 

Provocation, Defence of, 
in murder, ; : : 2 al 
in assault, . : : : 5 

Public Citation, 
abolished by Act of 1887, . . 212 

Public oe pessoa 
Ole é . 64 

Publishing 
blasphemous writings, ; - 63 

Punishment, 
different classes of, 18, 14 

Pupillarity, 3, 233 

Sce Nonace. 

Purpose merely local, 

an element in mobbing, . 5 He 


Qualifying Words 
implied in indictment, . . 201 
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Queen, 
meaning of term in law of 
treason, . é é 5 = AY) 


Quorum of Court of Justiciary, 159 
Quotation of Statutes, 


unnecessary in indictment, . 202 
Railway, 
obstructing, 146 
Rape, 
definition, . : : 5 Oe 
there must be pence ton . 96 
there must be resistance, . _ NE 
means used to overcome resist- 
ance immaterial, . : > OC 
bad character of woman, no 
defence, . , ‘ j . 96 
punishment, . : 96 
Criminal Law aaomdment nee 
8Soe : . : 96 
leading provisions, 06- 98 
indictment forms, . : . 98 
Ravisher, 
woman or third person killing, 
justifiable homicide, : 69 
Receiving, 
in reset, . ‘ : ; BES 
Record, 
copy indictment, &c., 5 . 222 
entry of verdict in, . : . 255 


form of, in summary procedure,. 264 


Re-examination, 
on declaration, . - : . 180 
of witness, . : : < . 245 


Reformatory Schools Act, 
1866, . > 5 


Refusal to statea Case,.  —. 272 


PAGE 
Registering Births, &c.,False- 
hood in, 9132 
Regular Marriage 
not essential to bigamy, . 90 
Relationship, 
in incest, . : ; 9 5 


ground of challenging juror, . 239 


Relevancy, Interlocutor of, . 217 


Repute, Habit and,. .  . 109 
See HABIT AND REPUTE. 
Res Gestee, 
all facts forming part of, may be 
proved, . ‘ ; 5 . 246 
in cases of conspiracy, : . 249 
statements by third parties whieh 
are part of, . : . 249, 250 
Res judicata, 
a plea in bar of trial,. : . 234 
as to the libel, F : 5 Be 
tholing an assize, . : , 234 


See THOLING AN ASSIZE, 


Reset, 
Aeon : : salle! 
extension of meaning “oft ean is 
Act of 1887, . : : 4 
there must be actual receiving 
and felonious retention, . a Ins 


the goods must have been 
obtained by dishonest means, 115 
there must be knowledge of 


illicit acquisition, . : 5 alle? 
applies only to specific ar Ge 

dishonestly obtained, . PEULG 
previous conviction, . : . 116 
indictment, 116 
punishment, . . : PLLG 
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Respite, 
granted by court of justiciary, . 267 
granted by the sovereign, . . 267 


Respondent failing to appear, 


in summary procedure, . Peo 
Retention, 
in reset, . : : : 5 lal 
Revenue, 
Sce EXCISE. 
Review, 
four modes of review, ; . 268 
advocation, . , ; . 268 
suspension, or suspension and 
liberation, . 5 . 268 
appeal to circuit court, . . 269 
appeal by case stated, . . 270 
objections not stated in inferior 
court, . , : A ~ 24 
Riot, 
and breach of the peace, 52 
punishment, . ; . . 52 
Riot Act, 
two main provisions, . : 51 
tumultuous tearing down & 
buildings, . é 51 
riotous assemblage of ively 
or more persons, DI, 52 
Road, 
taking game on, 5 : . 148 
Robbery and Stouthrief, 
definition, . é 5 ili 
two essential Sisnonte 3 5 ail 
violence, : j : 5 lay 
appropriation, ‘ : plate 
previous conviction, . j » Le 
indictment, : : : . 113 
punishment, . ; : 3 Til} 
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Royal Forces—Seducing, to 
Mutiny or Desertion, . a Re 
Sabbath-Breaking, . : . 64 


Scottish Non-Representative 
Peers, 3 5 5 Use 


Seal, Counterfeiting ae 


Great, SCP ; 32 
Search Warrant, 

in warrant to arrest, . : » 19 

special, : : . 195 

general, will not be granted, . 195 


Seas, High, 
See Higa Sas. 


Secrets, Official, . . 2 A 
Sedition, 
a common law crime, 3 . 8d 
political criticism, . ; . 36 
punishment, . ‘ : a ee) 


Seducing Royal Forces to 
Mutiny or Desertion, 


mutiny, . d 5 : . 388 

punishment, . : : : 33 

desertion, . : ; ; 4.8 

punishment, ‘ : : = aos 
Sentence, 

form of, . : ‘ . 258 

absolvitor, ; : . 258 


pleas in bar of judg iomeae . 259 


sentence must be consistent as 


libel, . 29 
capital sentence, - 259 
Separation, 
of charges, s ‘ . 235 
of trials, . 236 
Sepulchres, Violating, » dis 
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Servant and Master, 
in plea of compulsion, : ee ih 


Setting Fire to Her Majesty’s 
Ships of War, &c., 


statutory offence, : . qe) 
punishment, . : : 4. UGH 
Sheriff, 
summary jurisdiction of, . o Alp 
power to sentence of, : 5) lo 
Sheriff-Court, 
jurisdiction of, . ‘ ; . 168 
as to territory, . 168 
as to specific crimes, . 168 
Sheriff-Court Case, . 214-216 
Sheriff-Officer, 
personating, . 5 3 . 122 
may execute warrant of his 
sheriff, . ; ; a iyal 


is an officer competent to cite 


accused, &c., . . 210 
Ship, 
breaking into with intent to 
steal, . 108 
destruction of, . 144 


breach or neglect of duty as to,. 145 


jurisdiction over, . 154 
Shipbreaking, 

an ageravation of theft, . . 106 
Shooting at, 

statutory capital offence, . .-74 
Signatures of Official Per- 

sonages, 

forgery of, . : : : 4 WANE | 
Sittings of Courts of Justi- 

ciary, 162-166 
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Smuggling, 
Act of 1876,  . : 3 . 43 
punishment, . : ; . 44 
Act of 1879, . : 3 . 44 
Act of 1881, é A : . 44 
Sober, 
prisoner undergoing examination 
must be, F : ; 5 AlAs) 
Socius Criminis, 
cannot be prosecuted, if indem- 
nity guaranteed, . . 235 
evidence of, . 258 
Sodomy, 
passive party guilty, . 93 
punishment, . : - « 93 
Soldier and Officer, 
in plea of compulsion, 5 = Vf 


Solitary Confinement, .  . 14 


Somnambulism, Pot hee He ae 
Sovereign, 
treason against, . A i eo 
assault on,. 5 : : A 30s 


Special Defence, 


alibi, . . . 228 
insanity, . 5 p ; . 228 
crime committed by another, . 224 
self-defence, E 6 , 225 
time at which notice given, . 225 


when special defence read to jury, 241 


Special Jurors, 


qualification, . 226 

number in jury, . 239 
Speeches to Jury, . ; . 254 
Spouse, 

theft from, 5 Out 

as witness, . 5, RED: 
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Stabbing, 
statutory capital offence, . s+ 18 
aggravation of assault,  . . 80 


Stamp Duties Management 
Act, 1891, St ada . 124 


Statements, . : : . 248 
See HEARSAY. 


Statutes, Quotation of, 


now unnecessary, : ‘ . 202 


Statutory or eoedat nae 


vations, . : 21 
Stellionate, 

a term now obsolete, . : 5 Sil 
Stouthrief, ee 5 


See ROBBERY pee Tonka 


Subornation of Perjury, 


definition, . ‘ ; 5 5 OF 

attempt to suborn, . : . 62 

indictment, ; 5 i ~ 62 

punishment, . : ¢ . 68 
Subsumption, 

in old form of indictment, . 5 i 


Sufficiency of Evidence, 


extra-judicial confession, . 5258 
one witness insufficient to con- 
vict, 5 : 3 : ~ 253 
evidence of socti criminis, . . 258 
superfluous particulars as to 
identity, C : : . 254 
Suffocate, Attemptto, . . 75 
Summary Jurisdiction (Pro- 
cess) Act, 1881, . .  . 262 
Summary Procedure, 
complaint, . : . 260 
provisions of Act of 1887 Seat 
able to, . : : 4 PAY) 
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Summary Procedure—continucd. 
must be regular and relevant, . 261 


procedure, . Be Aa 
warrant of citation of respon 
ent, ; ‘ ¢ : 208 
oath of witness, . ou 
respondent failing to appear, . 261 
execution of warrants, &c., Boy”) 
adjournment of diet, . . 263 
hearing, . 263 
form of record, . 264 
police courts, . 264 
power to mitigate penatvas . 265 
tholing an assize, . : . 265 
oppression, . 265 
conviction, « 265) 
Summary Procedure Act, 
1864, ve ee = 2 alle 
Superior Court, 
in appeal by case stated, . . 278 
Supplying with Ships, &c., 
State at War with a 
Friendly State, . . . 37 
Suspension, or, Suspension 


and Liberation, 


common law mode of review, . 268 
warrant or conviction must 
actually exist, 5 : . 268 


when suspension incompetent, . 269 
procedure in advocations and 


suspensions, . : , « 269 
interim liberation, . ‘ . 269 
expenses, . ; : -  « 209 

Tenant, 
may be guilty of wilful fire-rais- 

ing, . c A . 142 

and e night- poechige: : . 148 


Territorial Waters Jurisdic- 
tion Act, 1878, = = 93152 
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Theft, Time, 
Gemaition: é 99 latitude in old style of indict- 
there must be noneriys 99 ment,  . A . 203 
athe taking must be felonious, 100 implied in new style, . . 203 
there must be appropriation, 101 crime consisting of a series of 
theft from the custody of acts, . 203 
another, . . 102 : ? 
theft of property in Ane ertedy Transcript of Proceedings at 
of the thief, . .103| First Diet, - . .  . 230 
appropriation must take piace Treason, 
without consent, : - 104 to compass or imagine the death 
appropriation must take pines of the king, &., . P . 29 
without violence to the person, 105 to violate the king’s companion, 
there must have been no special &e., ? ; Stil 
ownership in the appropriator, 105 to levy war against the ee 31 
property appropriated must not to adhere to the king’s enemies, 32 
have been received in trust to counterfeit the king’s seals, 
under liability to account, 106 &e., é . 82 
aggravatious of theft, . . 106 to slay the king’s chancellez, &e, 32 
indictment, - 110,111 persons who are amenable to 
previous conviction, afalal trial for treason, 39 
punishment, 111 procedure, 33 
Tholing an Assize, se Be 3 
former trial must have been for Treason, Misprision of, 34 
same crime, c s . 234 
new events perenne after Treason-Felony, 
first trial, : . 234 devising deposition of sovereign, 34 
former trial stopped by circum- devising levying of war on 
stances for which prosecutor BOM ELCIS 1) 34 
not responsible, j 3 By punishment, 34 
point of time at which assize Trial, 
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